U.S. Customs and Border Protection

0
19 CFR Parts 10, 24, 162, 163, and 178]
Dec. 15-03

UNITED STATES-AUSTRALIA FREE TRADE AGREEMENT

AGENCY: U.S. Customs and Border Protection, Department of
Homeland Security; Department of the Treasury.

ACTION: Interim regulations; solicitation of comments.

SUMMARY: This rule amends the U.S. Customs and Border Protec-
tion regulations on an interim basis to implement the preferential
tariff treatment and other customs-related provisions of the United
States Australia Free Trade Agreement entered into by the United
States and the Commonwealth of Australia.

DATES: Interim rule effective February 10, 2015; comments must
be received by April 13, 2015.

ADDRESSES: You may submit comments, identified by docket
number, by one of the following methods:

e Federal eRulemaking Portal: hAttp://www.regulations.gov.

Follow the instructions for submitting comments via docket
number USCBP-2015-0007.

e Mail: Trade and Commercial Regulations Branch, Regulations
and Rulings, Office of International Trade, U.S. Customs and
Border Protection, 90 K Street NE., 10th Floor, Washington,
DC 20229-1177.

Instructions: All submissions received must include the agency
name and docket number for this rulemaking. All comments received
will be posted without change to http:/ /www.regulations.gov, includ-
ing any personal information provided. For detailed instructions on
submitting comments and additional information on the rulemaking
process, see the “Public Participation” heading of the SUPPLEMEN-
TARY INFORMATION section of this document.
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Docket: For access to the docket to read background documents or
comments received, go to hAtip:/ /www.regulations.gov. Submitted
comments may also be inspected during regular business days be-
tween the hours of 9 a.m. and 4:30 p.m. at the Trade and Commercial
Regulations Branch, Regulations and Rulings, Office of International
Trade, U.S. Customs and Border Protection, 90 K Street NE., 10th
Floor, Washington, DC. Arrangements to inspect submitted com-
ments should be made in advance by calling Mr. Joseph Clark at (202)
325-0118.

FOR FURTHER INFORMATION CONTACT: Textile Operational
Aspects: Diane Liberta, Textile Operations Branch, Office of Interna-
tional Trade, (202) 863-6241.

Other Operational Aspects: Katrina Chang, Trade Policy and Pro-
grams, Office of International Trade, (202) 863-6532.

Legal Aspects: Yuliya Gulis, Regulations and Rulings, Office of
International Trade, (202) 325-0042.

SUPPLEMENTARY INFORMATION:
Public Participation

Interested persons are invited to participate in this rulemaking by
submitting written data, views, or arguments on all aspects of the
interim rule. U.S. Customs and Border Protection (CBP) also invites
comments that relate to the economic, environmental, or federalism
effects that might result from this interim rule. Comments that will
provide the most assistance to CBP in developing these regulations
will reference a specific portion of the interim rule, explain the reason
for any recommended change, and include data, information, or au-
thority that support such recommended change. See ADDRESSES
above for information on how to submit comments.

Background

On May 18, 2004, the United States and Australia (the “Parties”)
signed the U.S.-Australia Free Trade Agreement (“AFTA” or “Agree-
ment”). On August 3, 2004, the President signed into law the United
States-Australia Free Trade Agreement Implementation Act (the
“Act”), Pub. L. 108-286, 118 Stat. 919 (19 U.S.C. 3805 note), which
approved and made statutory changes to implement the AFTA. Sec-
tion 207 of the Act requires that regulations be prescribed as neces-
sary to implement the provisions of the AFTA.

On December 20, 2004, the President signed Proclamation 7857
(“Proclamation”) to implement the AFTA. The Proclamation, which
was published in the Federal Register on December 23, 2004 (69 FR
77133), modified the Harmonized Tariff Schedule of the United States
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(“HT'SUS”) as set forth in Annexes I and II of Publication 3722 of the
U.S. International Trade Commission. The modifications to the HT-
SUS included the addition of new General Note 28, incorporating the
relevant AFTA rules of origin as set forth in the Act, and the insertion
throughout the HTSUS of the preferential duty rates applicable to
individual products under the AFTA where the special program indi-
cator “AU” appears in parenthesis in the “Special” rate of duty sub-
column. The modifications to the HTSUS also included a new Sub-
chapter XIII to Chapter 99 to provide for temporary tariff-rate quotas
and applicable safeguards implemented by the AFTA, as well as
modifications to Subchapter XXII of Chapter 98. After the Proclama-
tion was signed, CBP issued instructions to the field and the public
implementing the Agreement by allowing the trade to receive the
benefits under the AFTA effective on or after January 1, 2005.

CBP is responsible for administering the provisions of the AFTA
and the Act that relate to the importation of goods into the United
States from Australia. Those customs-related AFTA provisions which
require implementation through regulation include certain tariff and
non-tariff provisions within Chapter One (Establishment of a Free
Trade Area and Definitions), Chapter Two (National Treatment and
Market Access for Goods), Chapter Four (Textiles and Apparel),
Chapter Five (Rules of Origin), and Chapter Six (Customs Adminis-
tration).

Certain general definitions set forth in Chapter One of the AFTA
have been incorporated into the AFTA implementing regulations.
These regulations also implement Article 1.2 (General Definitions)
and Annex 1-A (Certain Definitions) of the AFTA. The tariff-related
provisions within AFTA Chapter Two that require regulatory action
by CBP are Article 2.6 (Goods reentered after Repair or Alteration)
and Article 2.12 (Merchandise Processing Fee).

Chapter Four of the AFTA sets forth provisions relating to trade in
textile and apparel goods between Australia and the United States
under the AFTA. Section A of Chapter Five of the AFTA sets forth the
rules for determining whether an imported good is an originating
good of the United States or Australia and, as such, is therefore
eligible for preferential tariff (duty-free or reduced duty) treatment
under the AFTA as specified in the Agreement and the HTSUS.

Under AFTA Article 5.1 of Chapter Five (Originating Goods) and
section 203(b) of the Act, originating goods may be grouped in four
broad categories: (1) Goods that are wholly obtained or produced
entirely in one or both of the Parties; (2) goods that are produced
entirely in one or both of the Parties and that satisfy the product-
specific rules of origin in AFTA Annex 4-A (Textile or Apparel Specific
Rules of Origin) or Annex 5-A (Specific Rules of Origin); (3) goods that
are produced entirely in the territory of one or both of the Parties
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exclusively from originating materials; and (4) goods that otherwise
qualify as originating goods under Chapter 4 or 5 of the AFTA. AFTA
Article 5.2 (section 203(c) of the Act) provides a de minimis criterion.
AFTA Article 5.3 (section 203(d) of the Act) allows production that
takes place in the territory of both Parties to be accumulated such
that, provided other requirements are met, the resulting good is
considered originating. AFTA Article 5.4 (section 203(e) of the Act)
sets forth the methods for calculating the regional value content of a
good. AFTA Article 5.5 (section 203(f) of the Act) sets forth the rules
for determining the value of materials for purposes of calculating the
regional value content of a good and applying the de minimis crite-
rion. The remaining Articles within Section A of Chapter Five consist
of additional subrules, applicable to the originating good concept,
involving: Accessories, Spare Parts and Tools (Article 5.6; section
203(g) of the Act); Fungible Goods and Materials (Article 5.7; section
203(h) of the Act); Packaging Materials and Containers for Retail
Sale (Article 5.8; section 203(i) of the Act); Packing Materials and
Containers for Shipment (Article 5.9; section 203 (j) of the Act);
Indirect Materials (Article 5.10; section 203(k) of the Act); and Third
Country Transportation (Article 5.11; section 203(1) of the Act (Third
Country Operations)). The basic rules of origin in Chapter Five of the
AFTA are set forth in General Note 28, HTSUS, and reflected in the
AFTA implementing regulations.

Section B of Chapter Five sets forth procedures that apply under
the AFTA in regard to claims for preferential tariff treatment. Section
C sets forth consultation mechanisms between the Parties. Section D
discusses the use of the Harmonized System and generally accepted
accounting principles in determining whether a good is originating
under the AFTA. Finally, Section E lists the definitions to be used
within the context of the rules of origin in the Chapter.

Chapter Six of the AFTA sets forth operational provisions related to
customs administration under the AFTA.

The majority of the AFTA implementing regulations set forth in this
document have been included within new Subpart Lin Part 10 of the
CBP regulations (19 CFR part 10). However, in those cases in which
AFTA implementation is more appropriate in the context of an exist-
ing regulatory provision, the AFTA regulatory text has been incorpo-
rated in an existing Part within the CBP regulations. In addition, this
document sets forth several cross-references and other consequential
changes to existing regulatory provisions to clarify the relationship
between those existing provisions and the new AFTA implementing
regulations. The regulatory changes are discussed below in the order
in which they appear in this document.
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Discussion of Amendments
Part 10

Section 10.31(f) concerns temporary importations under bond. It is
amended by adding references to certain goods originating in Austra-
lia for which, like goods originating in Canada, Mexico, Singapore,
Chile, Morocco, El Salvador, Guatemala, Honduras, Nicaragua, the
Dominican Republic, Costa Rica, Bahrain, Oman, Peru, the Republic
of Korea, or Colombia, no bond or other security will be required when
imported temporarily for prescribed uses. The provisions of AFTA
Article 2.5 (Temporary Admission of Goods) are already reflected in
existing temporary importation bond or other provisions contained in
Part 10 of the CBP regulations and in Chapter 98 of the HTSUS.

Part 10, Subpart L

General Provisions

Section 10.721 outlines the scope of new Subpart L, Part 10 of the
CBP regulations. This section also clarifies that, except where the
context otherwise requires, the requirements contained in Subpart L,
Part 10 are in addition to general administrative and enforcement
provisions set forth elsewhere in the CBP regulations. Thus, for
example, the specific merchandise entry requirements contained in
Subpart L, Part 10 are in addition to the basic entry requirements
contained in Parts 141-143 of the CBP regulations.

Section 10.722 sets forth definitions of common terms used within
Subpart L, Part 10. Although the majority of the definitions in this
section are based on definitions contained in Article 1.2 and Annex
1-A of the AFTA, and section 3 of the Act, other definitions have also
been included to clarify the application of the regulatory texts. Addi-
tional definitions that apply in a more limited Subpart L, Part 10
context are set forth elsewhere with the substantive provisions to
which they relate.

Import Requirements

Section 10.723 sets forth the procedure for claiming AFTA prefer-
ential tariff treatment at the time of entry and, as provided in AFTA
Article 5.12, states that an importer may make a claim for AFTA
preferential treatment based on the importer’s knowledge or on in-
formation in the importer’s possession that the good qualifies as an
originating good. Section 10.723 also provides, consistent with AFTA
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Article 5.13, that an importer must promptly and voluntarily correct
an invalid claim for preferential tariff treatment in order to avoid
being subject to penalties.

Section 10.724, which is based on AFTA Article 5.12, requires a U.S.
importer, upon request, to submit a supporting statement setting
forth the reasons that the good qualifies as an AFTA originating good
in connection with the claim. Included in § 10.724 is a provision that
the supporting statement may be used either for a single importation
or for multiple importations of identical goods.

Section 10.725 sets forth certain importer obligations regarding the
truthfulness of information and documents submitted in support of a
claim for preferential tariff treatment. Section 10.726 provides that
the importer’s supporting statement is not required for certain non-
commercial or low-value importations.

Section 10.727 implements AFTA Article 5.14 concerning the main-
tenance of relevant records regarding the imported good.

Section 10.728, which is based on AFTA Article 5.13, authorizes
the denial of AFTA tariff benefits if the importer fails to comply with
any of the requirements under Subpart L, Part 10, CBP regulations.

Rules of Origin

Sections 10.729 through 10.741 provide the implementing regula-
tions regarding the rules of origin provisions of General Note 28,
HTSUS, Chapters Four and Five of AFTA, and section 203 of the Act.

Definitions

Section 10.729 sets forth terms that are defined for purposes of the
rules of origin as found in section 203(n) of the Act and other defini-
tions that have been included to clarify the application of the regu-
latory texts.

General Rules of Origin

Section 10.730 sets forth the basic rules of origin established in
Article 5.1 of the AFTA, section 203(b) of the Act, and General Note
28(b), HT'SUS. The provisions of § 10.730 apply both to the determi-
nation of the status of an imported good as an originating good for
purposes of preferential tariff treatment and to the determination of
the status of a material as an originating material used in a good
which is subject to a determination under General Note 28, HTSUS.

Section 10.730(a), reflecting section 203(b)(1) of the Act, specifies
those goods that are originating goods because they are wholly ob-
tained or produced entirely in the territory of one or both of the
Parties.



7 CUSTOMS BULLETIN AND DECISIONS, VOL. 49, No. 8, FEBruARY 25, 2015

Section 10.730(b), reflecting section 203(b)(2) of the Act, provides
that goods that have been produced entirely in the territory of one or
both of the Parties so that each non-originating material undergoes
an applicable change in tariff classification and satisfies any appli-
cable regional value content or other requirement set forth in General
Note 28(n) are originating goods. Essential to the rules in § 10.730(b)
are the specific rules of General Note 28(n), HTSUS, which are in-
corporated by reference.

Section 10.730(c), reflecting section 203(b)(3) of the Act, provides
that goods that have been produced entirely in the territory of one or
both of the Parties exclusively from originating materials are origi-
nating goods. Under § 10.730(d), which implements section 203(b)(4)
of the Act, goods are considered originating goods if they otherwise
qualify as originating goods under General Note 28, HTSUS.

Textile and Apparel Goods Classifiable as Goods Put Up in
Sets

Section 10.731, which is based on AFTA Article 4.2.8, provides that,
notwithstanding the specific rules of General Note 28(n), HTSUS,
textile and apparel goods classifiable as goods put up in sets for retail
sale as provided for in General Rule of Interpretation 3, HTSUS, will
not qualify as originating goods unless each of the goods in the set is
an originating good or the total value of the non-originating goods in
the set does not exceed 10 percent of the value of the set.

De Minimis
Section 10.732, as provided for in AFTA Article 5.2 and section
203(c) of the Act, sets forth de minimis rules for goods that may be
considered to qualify as originating goods even though they fail to
qualify as originating goods under the rules in § 10.730. There are a
number of exceptions to the de minimis rule set forth in the AFTA

Annex 5-A (exceptions to Article 5.2) as well as a separate rule for
textile and apparel goods.

Accumulation

Section 10.733, which is derived from AFTA Article 5.3 and section
203(d) of the Act, sets forth the rule by which originating materials
from the territory of Australia or the United States that are used in
the production of a good in the territory of the other country will be
considered to originate in the territory of such other country. In
addition, this section also establishes that a good that is produced by
one or more producers in the territory of Australia or the United
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States, or both, is an originating good if the good satisfies all of the
applicable requirements of the rules of origin of the AFTA.

Value Content

Section 10.734 reflects AFTA Article 5.4 and section 203(e) of the
Act concerning the basic rules that apply for purposes of determining
whether an imported good satisfies a minimum regional value con-
tent (“RVC”) requirement. Section 10.735, reflecting AFTA Article 5.5
and section 203(f) of the Act, sets forth the rules for determining the
value of a material for purposes of calculating the regional value
content of a good as well as for purposes of applying the de minimis
rules.

Accessories, Spare Parts, or Tools

Section 10.736, as set forth in AFTA Article 5.6 and section 203(g) of
the Act, specifies the conditions under which a good’s standard acces-
sories, spare parts, or tools are: (1) Treated as originating goods; and
(2) disregarded in determining whether all non-originating materials

undergo an applicable change in tariff classification under General
Note 28(n), HTSUS.

Fungible Goods and Materials

Section 10.737, as provided for in AFTA Article 5.7 and section
203(h) of the Act, sets forth the rules by which “fungible” goods or
materials may be claimed as originating.

Packaging Materials and Packing Materials

Sections 10.738 and 10.739, which are derived from AFTA Articles
5.8 and 5.9 and sections 203(i) and (j) of the Act, respectively, provide
that retail packaging materials and packing materials for shipment
are to be disregarded with respect to their actual origin in determin-
ing whether nonoriginating materials undergo an applicable change
in tariff classification under General Note 28(n), HTSUS. These sec-
tions also set forth the treatment of packaging and packing materials
for purposes of the regional value content requirement of the note.

Indirect Materials

Section 10.740, as set forth in AFTA Article 5.10 and section 203(k)
of the Act, provides that indirect materials, as defined in § 10.729(h),
are considered to be originating materials without regard to where
they are produced.
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Third Country Transportation

Section 10.741, which is derived from AFTA Article 5.11 and section
203(1) of the Act, sets forth the rule that an originating good loses its
originating status and is treated as a non-originating good if, subse-
quent to production in the territory of one or both of the Parties that
qualifies the good as originating, the good undergoes production out-
side the territories of the Parties.

Origin Verifications and Determinations

Section 10.742 implements AFTA Article 5.15 which concerns the
conduct of verifications to determine whether imported goods are
originating goods entitled to AFTA preferential tariff treatment and
the application of origin determinations resulting from such verifica-
tions. This section also governs the conduct of verifications directed to
producers of materials that are used in the production of a good for
which AFTA preferential duty treatment is claimed.

Section 10.743, as provided for in AFTA Article 4.3 and section 206
of the Act, sets forth the verification and enforcement procedures
specifically relating to trade in textile and apparel goods.

Section 10.744 also implements AFTA Articles 4.3 and 5.15 and
sections 205 and 206 of the Act, and provides the procedures that
apply when preferential tariff treatment is denied on the basis of an
origin verification conducted under Subpart L, Part 10 of the CBP
regulations.

Penalties

Section 10.745 concerns the general application of penalties to
AFTA transactions and is based on AFTA Article 6.7 and section 205
of the Act.

Section 10.746 implements AFTA Article 5.13 .4 with regard to
exceptions to the application of penalties in the case of an importer
who promptly and voluntarily makes a corrected claim or supporting
statement and pays any duties owing. The AFTA’s exception to the
application of penalties is contingent upon the importer correcting
the claim and paying any duties owing within a period, determined by
each importing Party, which may not be less than one year from
submission of the invalid claim.

Section 10.747 also reflects AFTA Article 5.13.4 and section 205 of
the Act, and sets forth the circumstances under which the making of
a corrected claim or supporting statement by an importer will be
considered to have been done “promptly and voluntarily.” Corrected
claims or certifications that fail to meet these requirements are not
excepted from penalties, although the importer making the corrected
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claim or supporting statement may, depending on the circumstances,
qualify for a reduced penalty as a prior disclosure under 19 U.S.C.
1592(c)(4). Section 10.747(c) also specifies the content of the state-
ment that must accompany each corrected claim.

Goods Returned After Repair or Alteration

Section 10.748 implements AFTA Article 2.6 regarding duty-free
treatment for goods re-entered after repair or alteration in Australia.

Part 24

An amendment is made to § 24.23(c) (19 CFR 24.23(c)), which
concerns the merchandise processing fee, to implement AFTA Article
2.12 and section 204 of the Act, to provide that the merchandise
processing fee is not applicable to goods that qualify as originating
goods under the AFTA.

Part 162

Part 162 contains regulations regarding the inspection and exami-
nation of, among other things, imported merchandise. A cross-
reference is added to § 162.0 (19 CFR 162.0), which is the scope
section of the part, to refer readers to the additional AFTA records
maintenance and examination provisions contained in new Subpart
L, Part 10, CBP regulations.

Part 163

A conforming amendment is made to § 163.1 (19 CFR 163.1) to
include, as authorized by AFTA Article 5.14, the requirement that the
importer maintain records and documents necessary to support a
claim for preferential tariff treatment under the AFTA. Also, the list
of records and information required for the entry of merchandise
appearing in the Appendix to Part 163 (commonly known as the
(a)1)(A) list) is also amended to add the records and documents
necessary to support an AFTA claim for preferential tariff treatment.

Part 178

Part 178 sets forth the control numbers assigned to information
collections of CBP by the Office of Management and Budget (OMB),
pursuant to the Paperwork Reduction Act of 1995, Public Law
104—-13. The list contained in § 178.2 (19 CFR 178.2) is amended to
add the information collections used by CBP to determine eligibility
for a tariff preference or other rights or benefits under the AFTA and
the Act.
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Inapplicability of Notice and Delayed Effective
Date Requirements

Under the Administrative Procedure Act (APA) (5 U.S.C. 553),
agencies generally are required to publish a notice of proposed rule-
making in the Federal Register that solicits public comment on the
proposed regulatory amendments, consider public comments in de-
ciding on the content of the final amendments, and publish the final
amendments at least 30 days prior to their effective date. However,
section 553(a)(1) of the APA provides that the standard prior notice
and comment procedures do not apply to an agency rulemaking to the
extent that it involves a foreign affairs function of the United States.
CBP has determined that these interim regulations involve a foreign
affairs function of the United States because they implement prefer-
ential tariff treatment and related provisions of the AFTA. Therefore,
the rulemaking requirements under the APA do not apply and this
interim rule will be effective upon publication. However, CBP is
soliciting comments in this interim rule and will consider all com-
ments received before issuing a final rule.

Executive Order 12866 and the Regulatory Flexibility Act

Executive Order 12866 directs agencies to assess costs and benefits
of available regulatory alternatives and, if regulation is necessary, to
select regulatory approaches that maximize net benefits (including
potential economic, environmental, public health and safety effects,
distributive impacts, and equity). It has been determined that this
rule is not a significant regulatory action, as defined in section 3(f) of
Executive Order 12866. Because a notice of proposed rulemaking is
not required under section 553(b) of the APA for the reasons described
above, the provisions of the Regulatory Flexibility Act, as amended (5
U.S.C. 601 et seq.), do not apply to this rulemaking. Accordingly, this
interim rule is not subject to the regulatory analysis requirements or
other requirements of 5 U.S.C. 603 and 604.

Paperwork Reduction Act

The collections of information contained in these regulations have
previously been reviewed and approved by OMB in accordance with
the requirements of the Paperwork Reduction Act (44 U.S.C. 3507)
under control number 1651-0117, which covers many of the free trade
agreement requirements that CBP administers. The addition of the
AFTA requirements will result in an increase in the number of re-
spondents and burden hours for this information collection. Under
the Paperwork Reduction Act, an agency may not conduct or sponsor,
and an individual is not required to respond to, a collection of infor-
mation unless it displays a valid OMB control number.
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The collections of information in these regulations are in §§ 10.723,
10.724, and 10.727. This information is required in connection with
general recordkeeping requirements (§ 10.727), as well as claims for
preferential tariff treatment under the AFTA and the Act and will be
used by CBP to determine eligibility for tariff preference under the
AFTA and the Act (§§ 10.723 and 10.724). The likely respondents are
business organizations including importers, exporters and manufac-
turers. The burdens imposed by these regulations are:

Estimated total annual reporting burden: 4,000 hours.

Estimated number of respondents: 20,000.

Estimated annual frequency of responses per respondent: 1.

Estimated average annual burden per response: .2 hours.

Comments concerning the collections of information and the accu-
racy of the estimated annual burden, and suggestions for reducing
that burden, should be directed to the Office of Management and
Budget, Attention: Desk Officer for the Department of the Treasury,
Office of Information and Regulatory Affairs, Washington, DC 20503.
A copy should also be sent to the Trade and Commercial Regulations
Branch, Regulations and Rulings, Office of International Trade, U.S.
Customs and Border Protection, 90 K Street NE., 10th Floor, Wash-
ington, DC 20229-1177.

Signing Authority

This document is being issued in accordance with§ 0.1(a)(1) of the
CBP regulations (19 CFR 0.1(a)(1)) pertaining to the authority of the
Secretary of the Treasury (or his/her delegate) to approve regulations
related to certain customs revenue functions.

List of Subjects

19 CFR Part 10

Alterations, Bonds, Customs duties and inspection, Exports, Im-
ports, Preference programs, Repairs, Reporting and recordkeeping
requirements, Trade agreements.

19 CFR Part 24

Accounting, Customs duties and inspection, Financial and account-
ing procedures, Reporting and recordkeeping requirements, Trade
agreements, User fees.

19 CFR Part 162

Administrative practice and procedure, Customs duties and inspec-
tion, Penalties, Trade agreements.
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19 CFR Part 163

Administrative practice and procedure, Customs duties and inspec-
tion, Exports, Imports, Reporting and recordkeeping requirements,
Trade agreements.

19 CFR Part 178

Administrative practice and procedure, Exports, Imports, Report-
ing and recordkeeping requirements.

Amendments to the Regulations

For the reasons set forth above, chapter I of title 19, Code of Federal
Regulations (19 CFR chapter I), is amended as set forth below.

PART 10 — ARTICLES CONDITIONALLY FREE, SUBJECT
TO A REDUCED RATE, ETC.

M 1. The general authority citation for part 10 continues to read and
the specific authority for new Subpart L is added to read as follows:

Authority: 19 U.S.C. 66, 1202 (General Note 3(i). Harmonized
Tariff Schedule of the United States). 1321, 1481, 1484, 1498, 1508,
1623, 1624, 3314.

* * * * k

Sections 10.721 through 10.748 also issued under 19 U.S.C. 1202
(General Note 28, HTSUS) and Pub. L. 108-286, 118 Stat. 919 (19
U.S.C. 3805 note).

M 2. In§ 10.31(f), the last sentence is revised to read as follows:

§ 10.31 Entry; bond.

* * * * ES

() * * * In addition, notwithstanding any other provision of this
paragraph, in the case of professional equipment necessary for car-
rying out the business activity, trade or profession of a business
person, equipment for the press or for sound or television broadcast-
ing, cinematographic equipment, articles imported for sports pur-
poses and articles intended for display or demonstration, if brought
into the United States by a resident of Canada, Mexico, Singapore,
Chile, Morocco, Australia, El Salvador, Guatemala, Honduras, Nica-
ragua, the Dominican Republic, Costa Rica, Bahrain, Oman, Peru,
the Republic of Korea, Colombia, or Panama and entered under
Chapter 98, Subchapter XIII, HTSUS, no bond or other security will
be required if the entered article is a good originating, within the
meaning of General Notes 12, 25, 26, 27, 28, 29, 30, 31, 32, 33, 34, and
35, HTSUS, in the country of which the importer is a resident.
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* * * * kS

M 3. Add subpart L to read as follows:
Subpart L. — United States-Australia Free Trade Agreement

General Provisions

Sec.
10.721 Scope.
10.722 General definitions.

Import Requirements

10.723 Filing of claim for preferential tariff treatment upon
importation.

10.724 Supporting statement.

10.725 Importer obligations.

10.726 Supporting statement not required.

10.727 Maintenance of records.

10.728 Effect of noncompliance: failure to provide documentation
regarding third country transportation.

Rules of Origin

10.729 Definitions.

10.730 Originating goods.

10.731 Textile and apparel goods classifiable as goods put up in sets.
10.732 De minimis.

10.733 Accumulation.

10.734 Regional value content.

10.735 Value of materials.

10.736 Accessories, spare parts, or tools.

10.737 Fungible goods and materials.

10.738 Retail packaging materials and containers.
10.739 Packing materials and containers for shipment.
10.740 Indirect materials.

10.741 Third country transportation.

Origin Verifications and Determinations

10.742 Verification and justification of claim for preferential treat-
ment.

10.743 Special rule for verifications in Australia of U.S. imports of
textile and apparel goods.

10.744 Issuance of negative origin determinations.
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Penalties

10.745 General.
10.746 Corrected claim or supporting statement.
10.747 Framework for correcting claims or supporting statements.

Goods Returned After Repair or Alteration

10.748 Goods re-entered after repair or alteration in Australia.

Subpart L — United States-Australia Free Trade Agreement
General Provisions

§ 10.721 Scope.

This subpart implements the duty preference and related customs
provisions applicable to imported goods under the United States-
Australia Free Trade Agreement (the AFTA) signed on May 18, 2004,
and under the United States-Australia Free Trade Agreement Imple-
mentation Act (“the Act”), Pub. L. 108-286, 118 Stat. 919 (19 U.S.C.
3805 note). Except as otherwise specified in this subpart, the proce-
dures and other requirements set forth in this subpart are in addition
to the customs procedures and requirements of general application
contained elsewhere in this chapter. Additional provisions imple-
menting certain aspects of the AFTA and the Act are contained in
Parts 24, 162, and 163 of this chapter.

§ 10.722 General definitions.

As used in this subpart, the following terms will have the meanings
indicated unless either the context in which they are used requires a
different meaning or a different definition is prescribed for a particu-
lar section of this subpart:

(a) Claim for preferential tariff treatment. “Claim for preferential
tariff treatment” means a claim that a good is entitled to the duty rate
applicable under the AFTA to an originating good, and to an exemp-
tion from the merchandise processing fee;

(b) Claim of origin. “Claim of origin” means a claim that a textile or
apparel good is an originating good or a good of a Party or satisfies the
non-preferential rules of origin of a Party;

(¢) Customs duty. “Customs duty” includes any customs or import
duty and a charge of any kind imposed in connection with the impor-
tation of a good, including any form of surtax or surcharge in connec-
tion with such importation, but does not include any:
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(1) Charge equivalent to an internal tax imposed consistently with
Article III:2 of GATT 1994 in respect of the like domestic good or in
respect of goods from which the imported good has been manufac-
tured or produced in whole or in part;

(2) Antidumping or countervailing duty that is applied pursuant to
a Party’s law; or

(3) Fee or other charge in connection with importation commensu-
rate with the cost of services rendered;

(d) Customs Valuation Agreement. “Customs Valuation Agreement”
means the Agreement on Implementation of Article VII of the General
Agreement on Tariffs and Trade 1994, contained in Annex 1A to the
WTO Agreement;

(e) Days. “Days” means calendar days;

(f) Enterprise. “Enterprise” means any entity constituted or orga-
nized under applicable law, whether or not for profit, and whether
privately-owned or governmentally-owned or controlled, including
any corporation, trust, partnership, sole proprietorship, joint ven-
ture, association, or similar organization;

(g) Enterprise of a Party. “Enterprise of a Party” means an enter-
prise constituted or organized under a Party’s law;

(h) GATT 1994. “GATT 1994” means the General Agreement on
Tariffs and Trade 1994, contained in Annex 1A to the WT'O Agree-
ment;

(1) Goods of a Party. “Goods of a Party” means domestic products as
these are understood in the GATT 1994 or such goods as the Parties
determine under the rules of origin as applied in the normal course of
trade, and includes originating goods of a Party.

(j) Harmonized System. “Harmonized System” means the Harmo-
nized Commodity Description and Coding System, including its Gen-
eral Rules of Interpretation, Section Notes, and Chapter Notes, as
adopted and implemented by the Parties in their respective tariff
laws;

(k) Heading. “Heading” means the first four digits in the tariff
classification number under the Harmonized System,;

(1) HTSUS. “HTSUS” means the Harmonized Tariff Schedule of the
United States as promulgated by the U.S. International Trade Com-
mission;

(m) Identical goods. “Identical goods” means goods that are the
same in all respects relevant to the rule of origin that qualifies the
goods as originating goods;
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(n) Originating. “Originating” means qualifying for preferential
tariff treatment under the rules of origin set out in AFTA Chapters
Four (Textiles and Apparel) and Five (Rules of Origin) and General
Note 28, HTSUS;

(o) Party. “Party” means the United States or Australia,

(p) Person. “Person” means a natural person or an enterprise;

(q) Preferential tariff treatment. “Preferential tariff treatment”
means the duty rate applicable under the AFTA to an originating
good, and an exemption from the merchandise processing fee;

(r) Subheading. “Subheading” means the first six digits in the tariff
classification number under the Harmonized System,;

(s) Territory. “Territory” means:

(1) With respect to Australia, the territory of the Commonwealth of
Australia:

(i) Excluding all external territories other than the Territory of
Norfolk Island, the Territory of Christmas Island, the Territory of
Cocos (Keeling) Islands, the Territory of Ashmore and Cartier Is-
lands, the Territory of Heard Island and McDonald Islands, and the
Coral Sea Islands Territory; and

(i1) Including Australia’s territorial sea, contiguous zone, exclusive
economic zone, and continental shelf; and

(2) With respect to the United States:

(i) The customs territory of the United States, which includes the 50
states, the District of Columbia, and Puerto Rico;

(ii) The foreign trade zones located in the United States and Puerto
Rico; and

(iii) Any areas beyond the territorial seas of the United States
within which, in accordance with international law and its domestic
law, the United States may exercise rights with respect to the seabed
and subsoil and their natural resources;

(t) Textile or apparel good. “Textile or apparel good” means a good
listed in the Annex to the Agreement on Textiles and Clothing (com-
monly referred to as “the ATC”), which is part of the WT'O Agreement;

(w) WTO. “WTO” means the World Trade Organization; and

(v) WTO Agreement. “WTO Agreement” means the Marrakesh
Agreement Establishing the World Trade Organization of April 15,
1994.

Import Requirements
§ 10.723 Filing of claim for preferential tariff treatment
upon importation.

(a) Claim. An importer may make a claim for AFTA preferential
tariff treatment, including an exemption from the merchandise pro-
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cessing fee, based on the importer’s knowledge or information in the
importer’s possession that the good qualifies as an originating good.
The claim is made by including on the entry summary, or equivalent
documentation, the letters “AU” as a prefix to the subheading of the
HTSUS under which each qualifying good is classified, or by the
method specified for equivalent reporting via an authorized electronic
data interchange system.

(b) Corrected claim. If, after making the claim required under para-
graph (a) of this section, the importer becomes aware that the claim
is invalid, the importer must promptly and voluntarily correct the
claim and pay any duties that may be due. The importer must submit
a statement either in writing or via an authorized electronic data
interchange system to the CBP office where the original claim was
filed specifying the correction (see §¢ 10.746 and 10.747 of this sub-
part).

§ 10.724 Supporting statement.

(a) Contents. An importer who makes a claim under § 10.723(a) of
this subpart must submit, at the request of the port director, a
supporting statement setting forth the reasons that the good qualifies
as an originating good, including pertinent cost and manufacturing
data. A statement submitted to CBP under this paragraph:

(1) Need not be in a prescribed format but must be in writing or
must be transmitted electronically pursuant to any electronic means
authorized by CBP for that purpose;

(2) Must include the following information:

(1) The legal name, address, telephone, and email address of the
importer of record of the good;

(i1) The legal name, address, telephone, and email address of the
responsible official or authorized agent of the importer signing the
supporting statement (if different from the information required by
paragraph (a)(2)(i) of this section);

(iii) The legal name, address, telephone, and email address of the
exporter of the good (if different from the producer);

(iv) The legal name, address, telephone, and email address of the
producer of the good, if known;

(v) A description of the good for which preferential tariff treatment
is claimed, which must be sufficiently detailed to relate it to the
invoice and the HS nomenclature;

(vi) The HTSUS tariff classification, to six or more digits, as nec-
essary for the specific change in tariff classification rule for the good
set forth in General Note 28(n), HTSUS;
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(vii) The applicable rule of origin set forth in General Note 28,
HTSUS, under which the good qualifies as an originating good; and
(8) Must include a statement, in substantially the following form:

I certify that:

The information on this document is true and accurate and I as-
sume the responsibility for proving such representations. I under-
stand that I am liable for any false statements or material omissions
made on or in connection with this document;

I agree to maintain and present upon request, documentation nec-
essary to support these representations;

The goods originated or are considered to have originated in the
territory of one or more of the Parties, and comply with the origin
requirements specified for those goods in the United States-Australia
Free Trade Agreement; there has been no further production or any
other operation outside the territories of the parties, other than
unloading, reloading, or any other operation necessary to preserve
the goods in good condition or to transport the goods to the United
States; and

This document consists of pages, including all attachments.

(b) Responsible official or agent. The supporting statement required
to be submitted under paragraph (a) of this section must be signed
and dated by a responsible official of the importer or by the importer’s
authorized agent having knowledge of the relevant facts.

(¢) Language. The supporting statement required to be submitted
under paragraph (a) of this section must be completed in the English
language.

(d) Applicability of supporting statement. The supporting statement
required to be submitted under paragraph (a) of this section may be
applicable to:

(1) A single importation of a good into the United States, including
a single shipment that results in the filing of one or more entries and
a series of shipments that results in the filing of one entry; or

(2) Multiple importations of identical goods into the United States
that occur within a specified blanket period, not exceeding 12 months,
set out in the statement. For purposes of this paragraph, “identical
goods” means goods that are the same in all respects relevant to the
particular rule of origin that qualifies the goods as originating.

§ 10.725 Importer obligations.

(a) General. An importer who makes a claim under § 10. 723(a) of
this subpart:
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(1) Is responsible for the truthfulness of the claim and of all the
information and data contained in the supporting statement provided
for in § 10.724 of this subpart; and

(2) Is responsible for submitting any supporting documents re-
quested by CBP and for the truthfulness of the information contained
in those documents. If CBP requests the submission of supporting
documents, CBP will allow for the direct submission by the exporter
or producer of business confidential or other sensitive information,
including cost and sourcing information.

(b) Information provided by exporter or producer. The fact that the
importer has made a claim or submitted a supporting statement
based on information provided by an exporter or producer will not
relieve the importer of the responsibility referred to in the first
sentence of paragraph (a) of this section.

(c) Exemption from penalties. An importer will not be subject to civil
or administrative penalties under 19 U.S.C. 1592 for making an
invalid claim for preferential tariff treatment or submitting an incor-
rect supporting statement, provided that the importer promptly and
voluntarily corrects the claim or supporting statement and pays any
duty owing (see §§ 10.746 and 10.747 of this subpart).

§ 10.726 Supporting statement not required.

(a) General. Except as otherwise provided in paragraph (b) of this
section, an importer will not be required to submit a supporting
statement under § 10.724 for:

(1) A non-commercial importation of a good; or

(2) A commercial importation for which the value of the originating
goods does not exceed U.S. $2,500.

(b) Exception. If the port director determines that an importation
described in paragraph (a) of this section may reasonably be consid-
ered to have been carried out or planned for the purpose of evading
compliance with the rules and procedures governing claims for pref-
erence under the AFTA, the port director will notify the importer that
for that importation the importer must submit to CBP a supporting
statement. The importer must submit such a statement within 30
days from the date of the notice. Failure to timely submit the sup-
porting statement will result in denial of the claim for preferential
tariff treatment.

§ 10.727 Maintenance of records.

(a) General. An importer claiming preferential tariff treatment for
a good imported into the United States under § 10.723(a) of this
subpart must maintain, for five years after the date of importation of
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the good, records and documents necessary to demonstrate that the
good qualifies as an originating good, including records and docu-
ments associated with:

(1) The purchase of, cost of, value of, and payment for, the good;

(2) Where appropriate, the purchase of, cost of, value of, and pay-
ment for, all materials, including recovered goods and indirect mate-
rials, used in the production of the good; and

(3) Where appropriate, the production of the good in the form in
which the good was exported.

(b) Applicability of other recordkeeping requirements. The records
and documents referred to in paragraph (a) of this section are in
addition to any other records that the importer is required to prepare,
maintain, or make available to CBP under Part 163 of this chapter.

(c) Method of maintenance. The records and documents referred to
in paragraph (a) of this section must be maintained by importers as
provided in § 163.5 of this chapter.

§ 10.728 Effect of noncompliance; failure to provide documen-
tation regarding third country transportation.

(a) General. If the importer fails to comply with any requirement
under this subpart, including submission of a complete supporting
statement prepared in accordance with § 10.724 of this subpart, when
requested, the port director may deny preferential treatment to the
imported good.

(b) Failure to provide documentation regarding third country trans-
portation. Where the requirements for preferential treatment set
forth elsewhere in this subpart are met, the port director nevertheless
may deny preferential treatment to an originating good if the good is
shipped through or transshipped in a country other than a Party to
the AFTA, and the importer of the good does not provide, at the
request of the port director, evidence demonstrating to the satisfac-
tion of the port director that the conditions set forth in § 10.7 41 of
this subpart were met.

Rules of Origin

§ 10.729 Definitions.

For purposes of §§ 10.729 through 10.741 of this subpart:

(a) Adjusted value. “Adjusted value” means the value determined in
accordance with Articles 1 through 8, Article 15, and the correspond-
ing interpretative notes of the Customs Valuation Agreement, ad-
justed, if necessary, to exclude:
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(1) Any costs, charges, or expenses incurred for transportation,
insurance and related services incidental to the international ship-
ment of the good from the country of exportation to the place of
importation; and

(2) The value of packing materials and containers for shipment as
defined in paragraph (n) of this section;

(b) Class of motor vehicles. “Class of motor vehicles” means any one
of the following categories of motor vehicles:

(1) Motor vehicles classified under subheading 8701.20, motor ve-
hicles for the transport of 16 or more persons classified under sub-
heading 8702.10 or 8702.90, and motor vehicles classified under sub-
heading 8704.10, 8704.22, 8704.23, 8704.32, or 8704.90, or heading
8705 or 8706, HTSUS;

(2) Motor vehicles classified under subheading 8701.10 or under
any of subheadings 8701.30 through 8701.90, HTSUS;

(3) Motor vehicles provided for the transport of 15 or fewer persons
classified under subheading 8702.10 or 8702.90, HTSUS, or motor
vehicles classified under subheading 8704.21 or 8704.31; or

(4) Motor vehicles classified under subheadings 8703.21 through
8703.90, HTSUS;

(¢) Exporter. “Exporter” means a person who exports goods from the
territory of a Party;

(d) Fungible goods or materials. “Fungible goods or materials”
means goods or materials, as the case may be, that are interchange-
able for commercial purposes and the properties of which are essen-
tially identical;

(e) Generally Accepted Accounting Principles. “Generally Accepted
Accounting Principles” means the recognized consensus or substan-
tial authoritative support in the territory of a Party, with respect to
the recording of revenues, expenses, costs, assets, and liabilities, the
disclosure of information, and the preparation of financial state-
ments. These standards may encompass broad guidelines of general
application as well as detailed standards, practices, and procedures;

(f) Good. “Good” means any merchandise, product, article, or ma-
terial;

(g) Goods wholly obtained or produced entirely in the territory of one
or both of the Parties. “Goods wholly obtained or produced entirely in
the territory of one or both of the Parties” means:

(1) Mineral goods extracted in the territory of one or both of the
Parties;

(2) Vegetable goods, as such goods are defined in the Harmonized
System, harvested in the territory of one or both of the Parties;
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(3) Live animals born and raised in the territory of one or both of the
Parties;

(4) Goods obtained from hunting, trapping, fishing, or aquaculture
conducted in the territory of one or both of the Parties;

(5) Goods (fish, shellfish, and other marine life) taken from the sea
by vessels registered or recorded with a Party and flying its flag;

(6) Goods produced exclusively from products referred to in para-
graph (g)(5) of this section on board factory ships registered or re-
corded with a Party and flying its flag;

(7) Goods taken by a Party or a person of a Party from the seabed
or beneath the seabed outside territorial waters, provided that a
Party has rights to exploit such seabed;

(8) Goods taken from outer space, provided they are obtained by a
Party or a person of a Party and not processed in the territory of a
non-Party;

(9) Waste and scrap derived from:

(i) Production in the territory of one or both of the Parties; or

(i1) Used goods collected in the territory of one or both of the Parties,
provided such goods are fit only for the recovery of raw materials;

(10) Recovered goods derived in the territory of one or both of the
Parties from goods that have passed their life expectancy, or are no
longer useable due to defects, and utilized in the territory of one or
both of the Parties in the production of remanufactured goods; or

(11) Goods produced in one or both of the Parties exclusively from
goods referred to in paragraphs (g)(1) through (9) of this section, or
from the derivatives of such goods, at any stage of production;

(h) Indirect Material. “Indirect material” means a good used in the
production, testing, or inspection of another good in the territory of
one or both of the Parties but not physically incorporated into that
other good, or a good used in the maintenance of buildings or the
operation of equipment associated with the production of another
good, including:

(1) Fuel and energy;

(2) Tools, dies, and molds;

(3) Spare parts and materials used in the maintenance of equip-
ment or buildings;

(4) Lubricants, greases, compounding materials, and other materi-
als used in production or used to operate equipment or buildings;

(5) Gloves, glasses, footwear, clothing, safety equipment, and sup-
plies;

(6) Equipment, devices, and supplies used for testing or inspecting
the good;

(7) Catalysts and solvents; and
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(8) Any other good that is not incorporated into the other good but
the use of which in the production of the other good can reasonably be
demonstrated to be a part of that production.

(1) Material. “Material” means a good that is used in the production
of another good;

() Model line. “Model line” means a group of motor vehicles having
the same platform or model name;

(k) Net cost. “Net cost” means total cost minus sales promotion,
marketing, and after-sales service costs, royalties, shipping and pack-
ing costs, and nonallowable interest costs that are included in the
total cost;

(1) Non-allowable interest costs. “Nonallowable interest costs”
means interest costs incurred by a producer that exceed 700 basis
points above the applicable official interest rates for comparable
maturities of the United States or Australia;

(m) Non-originating good or non-originating material. “Non-
originating good” or “non-originating material” means a good or ma-
terial, as the case may be, that does not qualify as originating under
General Note 28, HTSUS, or this subpart;

(n) Packing materials and containers for shipment. “Packing mate-
rials and containers for shipment” means the goods used to protect a
good during its transportation to the United States, and does not
include the packaging materials and containers in which a good is
packaged for retail sale;

(0) Producer. “Producer” means a person who grows, raises, mines,
harvests, fishes, traps, hunts, manufactures, processes, assembles or
disassembles a good,;

(p) Production. “Production” means growing, raising, mining, har-
vesting, fishing, trapping, hunting, manufacturing, processing, as-
sembling, or disassembling a good,;

(q) Reasonably allocate. “Reasonably allocate” means to apportion
in a manner that would be appropriate under generally accepted
accounting principles;

(r) Recovered goods. “Recovered goods” means materials in the form
of individual parts that result from:

(1) The complete disassembly of goods which have passed their life
expectancy, or are no longer useable due to defects, into individual
parts; and

(2) The cleaning, inspecting, or testing, or other processing that is
necessary for improvement to sound working condition of such indi-
vidual parts;

(s) Remanufactured good. “Remanufactured good” means an indus-
trial good assembled in the territory of a Party that is classified in
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Chapter 84, 85, or 87, or heading 9026, 9031, or 9032, HTSUS, other
than a good classified in heading 8418 or 8516 or any of headings
8701 through 8706, HTSUS, and that:

(1) Is entirely or partially comprised of recovered goods;

(2) Has a similar life expectancy to, and meets the same perfor-
mance standards as, a like good that is new; and

(3) Enjoys a factory warranty similar to a like good that is new;

(t) Royalties. “Royalties” means payments of any kind, including
payments under technical assistance agreements or similar agree-
ments, made as consideration for the use of, or right to use, any
copyright, literary, artistic, or scientific work, patent, trademark,
design, model, plan, secret formula or process, excluding those pay-
ments under technical assistance agreements or similar agreements
that can be related to specific services such as:

(1) Personnel training, without regard to where performed; and

(2) If performed in the territory of one or both of the Parties,
engineering, tooling, die-setting, software design and similar com-
puter services;

(u) Sales promotion, marketing, and after-sales service costs. “Sales
promotion, marketing, and after-sales service costs” means the fol-
lowing costs related to sales promotion, marketing, and after-sales
service:

(1) Sales and marketing promotion; media advertising; advertising
and market research; promotional and demonstration materials; ex-
hibits; sales conferences, trade shows and conventions; banners; mar-
keting displays; free samples; sales, marketing and after-sales service
literature (product brochures, catalogs, technical literature, price
lists, service manuals, sales aid information); establishment and pro-
tection of logos and trademarks; sponsorships; wholesale and retail
restocking charges; entertainment;

(2) Sales and marketing incentives; consumer, retailer or whole-
saler rebates; merchandise incentives;

(8) Salaries and wages, sales commissions, bonuses, benefits (for
example, medical, insurance, pension), traveling and living expenses,
membership and professional fees, for sales promotion, marketing
and after-sales service personnel,

(4) Recruiting and training of sales promotion, marketing and after-
sales service personnel, and after-sales training of customers’ employ-
ees, where such costs are identified separately for sales promotion,
marketing and after-sales service of goods on the financial state-
ments or cost accounts of the producer;

(5) Product liability insurance;
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(6) Office supplies for sales promotion, marketing and after-sales
service of goods, where such costs are identified separately for sales
promotion, marketing and after-sales service of goods on the financial
statements or cost accounts of the producer;

(7) Telephone, mail and other communications, where such costs
are identified separately for sales promotion, marketing and after-
sales service of goods on the financial statements or cost accounts of
the producer;

(8) Rent and depreciation of sales promotion, marketing and after-
sales service offices and distribution centers;

(9) Property insurance premiums, taxes, cost of utilities, and repair
and maintenance of sales promotion, marketing and after-sales ser-
vice offices and distribution centers, where such costs are identified
separately for sales promotion, marketing and after-sales service of
goods on the financial statements or cost accounts of the producer;
and

(10) Payments by the producer to other persons for warranty re-
pairs;

(v) Self-produced material. “Self-produced material” means an
originating material that is produced by a producer of a good and used
in the production of that good;

(w) Shipping and packing costs. “Shipping and packing costs”
means the costs incurred in packing a good for shipment and shipping
the good from the point of direct shipment to the buyer, excluding the
costs of preparing and packaging the good for retail sale;

(x) Total cost. “Total cost” means all product costs, period costs, and
other costs for a good incurred in the territory of one or both of the
Parties. Product costs are costs that are associated with the produc-
tion of a good and include the value of materials, direct labor costs,
and direct overhead. Period costs are costs, other than product costs,
that are expensed in the period in which they are incurred, such as
selling expenses and general and administrative expenses. Other
costs are all costs recorded on the books of the producer that are not
product costs or period costs, such as interest. Total cost does not
include profits that are earned by the producer, regardless of whether
they are retained by the producer or paid out to other persons as
dividends, or taxes paid on those profits, including capital gains
taxes;

(y) Used. “Used” means used or consumed in the production of
goods; and

(z) Value. “Value” means the value of a good or material for purposes
of calculating customs duties or for purposes of applying this subpart.
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§ 10.730 Originating goods.

Except as otherwise provided in this subpart and General Note 28,
HTSUS, a good imported into the customs territory of the United
States will be considered an originating good under the AFTA only if:

(a) The good is wholly obtained or produced entirely in the territory
of one or both of the Parties;

(b) The good is produced entirely in the territory of one or both of
the Parties and:

(1) Each non-originating material used in the production of the good
undergoes an applicable change in tariff classification specified in
General Note 28(n), HTSUS;

(2) The good otherwise satisfies any applicable regional value con-
tent or other requirements specified in General Note 28(n), HTSUS,;
or

(3) The good meets any other requirements specified in General
Note 28(n), HTSUS;

(¢) The good is produced entirely in the territory of one or both of the
Parties exclusively from originating materials; or

(d) The good otherwise qualifies as an originating good under Gen-
eral Note 28(n), HTSUS.

§ 10.731 Textile and apparel goods classifiable as goods put up
in sets.

Notwithstanding the specific rules set forth in General Note 28(n),
HTSUS, textile or apparel goods classifiable as goods put up in sets
for retail sale as provided for in General Rule of Interpretation 3,
HTSUS, will not be considered to be originating goods unless each of
the goods in the set is an originating good or the total value of the
non-originating goods in the set does not exceed 10 percent of the
value of the set.

§10.732 De minimis.

(a) Except as provided in paragraphs (b) and (c) of this section, a
good that does not undergo a change in tariff classification pursuant
to General Note 28(n), HTSUS, is an originating good if:

(1) The value of all non-originating materials used in the production
of the good that do not undergo the applicable change in tariff clas-
sification does not exceed 10 percent of the adjusted value of the good,;

(2) The value of the non-originating materials described in para-
graph (a)(1) of this section is included in the value of non-originating
materials for any applicable regional value content requirement for
the good under General Note 28(n), HTSUS; and
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(8) The good meets all other applicable requirements of General
Note 28, HTSUS.

(b) Paragraph (a) does not apply to:

(1) Anon-originating material provided for in Chapter 4, HTSUS, or
in subheading 1901.90, HTSUS, that is used in the production of a
good provided for in Chapter 4, HTSUS;

(2) Anon-originating material provided for in Chapter 4, HTSUS, or
in subheading 1901.90, HTSUS, that is used in the production of a
good provided for in one of the following HTSUS provisions: subhead-
ing 1901.10, 1901.20 or 1901.90; heading 2105; or subheading
2106.90, 2202.90 or 2309.90;

(3) A non-originating material provided for in heading 0805, HT-
SUS, or subheadings 2009.11 through 2009.39, HTSUS, that is used
in the production of a good provided for in subheadings 2009.11
through 2009.39, HTSUS, or in subheading 2106.90 or 2202.90, HT-
SUS;

(4) A non-originating material provided for in Chapter 15, HTSUS,
that is used in the production of a good provided for in headings 1501
through 1508, 1512, 1514 or 1515, HTSUS,;

(5) A non-originating material provided for in heading 1701, HT-
SUS, that is used in the production of a good provided for in headings
1701 through 1703, HTSUS;

(6) A non-originating material provided for in Chapter 17, HTSUS,
or heading 1805, HTSUS, that is used in the production of a good
provided for in subheading 1806.10, HTSUS;

(7) A non-originating material provided for in headings 2203
through 2208, HTSUS, that is used in the production of a good
provided for in heading 2207 or 2208, HTSUS; or

(8) A non-originating material used in the production of a good
provided for in Chapters 1 through 21, HTSUS, unless the non-
originating material is provided for in a different subheading than
the good for which origin is being determined.

(c) A textile or apparel good provided for in Chapters 42, 50 through
63, 70, or 94, HTSUS, that is not an originating good because certain
fibers or yarns used in the production of the component of the good
that determines the tariff classification of the good do not undergo an
applicable change in tariff classification set out in General Note
28(n), HTSUS, will nevertheless be considered to be an originating
good if the total weight of all such fibers or yarns in that component
is not more than 7 percent of the total weight of that component.
Notwithstanding the preceding sentence, a textile or apparel good
containing elastomeric yarns in the component of the good that de-
termines the tariff classification of the good will be considered an
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originating good only if such yarns are wholly formed in the territory
of a Party. For purposes of this paragraph, in the case of a textile or
apparel good that is a yarn, fabric, or group of fibers, the term
“component of the good that determines the tariff classification of the
good” means all of the fibers in the yarn, fabric, or group of fibers.

§ 10.733 Accumulation.

(a) Originating materials from the territory of a Party that are used
in the production of a good in the territory of another Party will be
considered to originate in the territory of that other Party.

(b) A good that is produced in the territory of one or both of the
Parties by one or more producers is an originating good if the good
satisfies the requirements of § 10.730 of this subpart and all other
applicable requirements of General Note 28, HTSUS.

§ 10.734 Regional value content.

(a) General. Except for goods to which paragraph (d) of this section
applies, where General Note 28(n), HTSUS, sets forth a rule that
specifies a regional value content test for a good, the regional value
content of such good must be calculated by the importer, exporter, or
producer of the good on the basis of the build-down method described
in paragraph (b) of this section or the build-up method described in
paragraph (c) of this section.

(b) Build-down method. Under the build-down method, the regional
value content must be calculated on the basis of the formula RVC =
((AV -VNM)/ AV) x 100, where RVC is the regional value content,
expressed as a percentage; AV is the adjusted value of the good; and
VNM is the value of non-originating materials that are acquired and
used by the producer in the production of the good, but does not
include the value of a material that is self-produced.

(¢) Build-up method. Under the buildup method, the regional value
content must be calculated on the basis of the formula RVC = (VOM/
AV) x 100, where RVC is the regional value content, expressed as a
percentage; AV is the adjusted value of the good; and VOM is the
value of originating materials that are acquired or self-produced and
used by the producer in the production of the good.

(d) Special rule for certain automotive goods—(1) General. Where
General Note 28(n), HT'SUS, sets forth a rule that specifies a regional
value content test for an automotive good provided for in subheadings
8407.31 through 8407.34 (engines), subheading 8408.20 (diesel en-
gine for vehicles), heading 8409 (parts of engines), or any of headings
8701 through 8705 (motor vehicles), and headings 8706 (chassis),
8707 (bodies), and 8708 (motor vehicle parts), HTSUS, the regional
value content of such good must be calculated by the importer, ex-
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porter, or producer of the good on the basis of the net cost methods
described in paragraphs (d)(2) through (4) of this section.

(2) Net cost method. Under the net cost method, the regional value
content must be calculated on the basis of the formula RVC = ((NC
-VNM)/NC) x 100, where RVC is the regional value content, expressed
as a percentage; NC is the net cost of the good; and VNM is the value
of non-originating materials that are acquired and used by the pro-
ducer in the production of the good, but does not include the value of
a material that is self-produced. Consistent with the provisions re-
garding allocation of costs set out in generally accepted accounting
principles, the net cost of the good must be determined by:

(i) Calculating the total cost incurred with respect to all goods
produced by the producer of the automotive good, subtracting any
sales promotion, marketing and after-sales service costs, royalties,
shipping and packing costs, and non-allowable interest costs that are
included in the total cost of all such goods, and then reasonably
allocating the resulting net cost of those goods to the automotive good;

(i) Calculating the total cost incurred with respect to all goods
produced by the producer of the automotive good, reasonably allocat-
ing the total cost to the automotive good, and then subtracting any
sales promotion, marketing and after-sales service costs, royalties,
shipping and packing costs, and non-allowable interest costs that are
included in the portion of the total cost allocated to the automotive
good; or

(iii) Reasonably allocating each cost that forms part of the total
costs incurred with respect to the automotive good so that the aggre-
gate of these costs does not include any sales promotion, marketing
and after-sales service costs, royalties, shipping and packing costs, or
non-allowable interest costs.

(8) Motor vehicles—(i) General. For purposes of calculating the
regional value content under the net cost method for an automotive
good that is a motor vehicle provided for in headings 8701 through
8705, an importer, exporter, or producer may average the amounts
calculated under the formula set forth in paragraph (d)(2) of this
section over the producer’s fiscal year using any one of the categories
described in paragraph (d)(3)(ii) of this section either on the basis of
all motor vehicles in the category or only those motor vehicles in the
category that are exported to the territory of a Party.

(i1) Categories. The categories referred to in paragraph (d)(3)(i) of
this section are as follows:

(A) The same model line of motor vehicles, in the same class of
vehicles, produced in the same plant in the territory of a Party, as the
motor vehicle for which the regional value content is being calculated;
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(B) The same class of motor vehicles, produced in the same plant in
the territory of a Party, as the motor vehicle for which the regional
value content is being calculated; and

(C) The same model line of motor vehicles produced in the territory
of a Party as the motor vehicle for which the regional value content is
being calculated.

(4) Other automotive goods—(i) General. For purposes of calculating
the regional value content under the net cost method for automotive
goods provided for in subheadings 8407.31 through 8407.34, subhead-
ing 8408.20, heading 8409, 8706, 8707, or 8708, HTSUS, that are
produced in the same plant, an importer, exporter, or producer may:

(A) Average the amounts calculated under the formula set forth in
paragraph (d)(2) of this section over any of the following: The fiscal
year, or any quarter or month, of the motor vehicle producer to whom
the automotive good is sold, or the fiscal year, or any quarter or
month, of the producer of the automotive good, provided the goods
were produced during the fiscal year, quarter, or month that is the
basis for the calculation;

(B) Determine the average referred to in paragraph (d)(4)(i)(A) of
this section separately for such goods sold to one or more motor
vehicle producers; or

(C) Make a separate determination under paragraph (d)(4)(i)(A) or
(B) for automotive goods that are exported to the territory of a Party.

(i1) Duration of use. A person selecting an averaging period of one
month or quarter under paragraph (d)(4)i)(A) of this section must
continue to use that method for that category of automotive goods
throughout the fiscal year.

10.735 Value of materials.

(a) Calculating the value of materials. For purposes of calculating
the regional value content of a good under General Note 28(n), HT-
SUS, and for purposes of applying the de minimis (see § 10.732 of this
subpart) provisions of General Note 28(n), HTSUS, the value of a
material is:

(1) In the case of a material imported by the producer of the good,
the adjusted value of the material;

(2) In the case of a material acquired by the producer in the terri-
tory where the good is produced, the value, determined in accordance
with Articles 1 through 8, Article 15, and the corresponding interpre-
tative notes of the Customs Valuation Agreement, of the material
with reasonable modifications to the provisions of the Customs Valu-
ation Agreement as may be required due to the absence of an impor-
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tation by the producer (including, but not limited to, treating a do-
mestic purchase by the producer as if it were a sale for exportation to
the country of importation); or

(3) In the case of a self-produced material, the sum of:

(1) All expenses incurred in the production of the material, including
general expenses; and

(i1) An amount for profit equivalent to the profit added in the
normal course of trade.

(b) Examples. The following examples illustrate application of the
principles set forth in paragraph (a)(2) of this section:

Example 1. The producer in Australia purchases material x from an
unrelated seller in Australia for $100. Under the provisions of Article
1 of the Customs Valuation Agreement, transaction value is the price
actually paid or payable for the goods when sold for exportation to the
country of importation adjusted in accordance with the provisions of
Article 8. In order to apply Article 1 to this domestic purchase by the
producer, such purchase is treated as if it were a sale for export to the
country of importation. Therefore, for purposes of determining the
adjusted value of material x, the Article 1 transaction value is the
price actually paid or payable for the goods when sold to the producer
in Australia ($100), adjusted in accordance with the provisions of
Article 8. In this example, it is irrelevant whether material x was
initially imported into Australia by the seller (or by anyone else]. So
long as the producer acquired material x in Australia, it is intended
that the value of material x will be determined on the basis of the
price actually paid or payable by the producer adjusted in accordance
with the provisions of Article 8.

Example 2. Same facts as in Example 1, except that the sale be-
tween the seller and the producer is subject to certain restrictions
that preclude the application of Article 1. Under Article 2 of the
Customs Valuation Agreement, the value is the transaction value of
identical goods sold for exportation to the same country of importa-
tion and exported at or about the same time as the goods being
valued. In order to permit the application of Article 2 to the domestic
acquisition by the producer, the price paid by the producer should be
modified so that the value is the transaction value of identical goods
sold within Australia at or about the same time the goods were sold
to the producer in Australia. Thus, if the seller of material x also sold
an identical material to another buyer in Australia without restric-
tions, that other sale would be used to determine the adjusted value
of material x.

(¢c) Permissible additions to, and deductions from, the value of
materials—(1) Additions to originating materials. For originating



33 CUSTOMS BULLETIN AND DECISIONS, VOL. 49, No. 8, FEBruARY 25, 2015

materials, the following expenses, if not included under paragraph (a)
of this section, may be added to the value of the originating material:

(1) The costs of freight, insurance, packing, and all other costs
incurred in transporting the material within or between the territory
of one or both of the Parties to the location of the producer;

(i1) Duties, taxes, and customs brokerage fees on the material paid
in the territory of one or both of the Parties, other than duties and
taxes that are waived, refunded, refundable or otherwise recoverable,
including credit against duty or tax paid or payable; and

(i1i) The cost of waste and spoilage resulting from the use of the
material in the production of the good, less the value of renewable
scrap or byproducts.

(2) Deductions from non-originating materials. For non-originating
materials, if included under paragraph (a) of this section, the follow-
ing expenses may be deducted from the value of the no-noriginating
material:

(i) The costs of freight, insurance, packing, and all other costs
incurred in transporting the material within or between the territory
of one or both of the Parties to the location of the producer;

(i1) Duties, taxes, and customs brokerage fees on the material paid
in the territory of one or both of the Parties, other than duties and
taxes that are waived, refunded, refundable or otherwise recoverable,
including credit against duty or tax paid or payable;

(iii) The cost of waste and spoilage resulting from the use of the
material in the production of the good, less the value of renewable
scrap or by-products;

(iv) The cost of processing incurred in the territory of one or both of
the Parties in the production of the non-originating material; and

(v) The cost of originating materials used in the production of the
non-originating material in the territory of one or both of the Parties.

(d) Accounting method. Any cost or value referenced in General
Note 28, HTSUS, and this subpart, must be recorded and maintained
in accordance with the generally accepted accounting principles ap-
plicable in the territory of the Party in which the good is produced.

§ 10.736 Accessories, spare parts, or tools.

(a) General. Accessories, spare parts, or tools that are delivered
with a good and that form part of the good’s standard accessories,
spare parts, or tools will be treated as originating goods if the good is
an originating good, and will be disregarded in determining whether
all the non-originating materials used in the production of the good
undergo an applicable change in tariff classification specified in Gen-
eral Note 28(n}, HTSUS, provided that:
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(1) The accessories, spare parts, or tools are not invoiced separately
from the good; and

(2) The quantities and value of the accessories, spare parts, or tools
are customary for the good.

(b) Regional value content. If the good is subject to a regional value
content requirement, the value of the accessories, spare parts, or tools
is taken into account as originating or non-originating materials, as
the case may be, in calculating the regional value content of the good
under§ 10.734 of this subpart.

§ 10.737 Fungible goods and materials.

(a) General. A person claiming that a fungible good or material is an
originating good may base the claim either on the physical segrega-
tion of the fungible good or material or by using an inventory man-
agement method with respect to the fungible good or material. For
purposes of this section, the term “inventory management method”
means:

(1) Averaging;

(2) “Last-in, first-out;”

(3) “First-in, first-out;” or

(4) Any other method that is recognized in the Generally Accepted
Accounting Principles of the Party in which the production is per-
formed or otherwise accepted by that country.

(b) Duration of use. A person selecting an inventory management
method under paragraph (a) of this section for a particular fungible
good or material must continue to use that method for that fungible
good or material throughout the fiscal year of that person.

§ 10.738 Retail packaging materials and containers.

(a) Effect on tariff shift rule. Packaging materials and containers in
which a good is packaged for retail sale, if classified with the good for
which preferential tariff treatment under the AFTA is claimed, will be
disregarded in determining whether all non-originating materials
used in the production of the good undergo the applicable change in
tariff classification set out in General Note 28(n), HTSUS.

(b) Effect on regional value content calculation. If the good is subject
to a regional value content requirement, the value of such packaging
materials and containers will be taken into account as originating or
non-originating materials, as the case may be, in calculating the
regional value content of the good.

Example 1. Australian Producer A of good C imports 100 non-
originating blister packages to be used as retail packaging for good C.
As provided in § 10.735(a)(1) of this subpart, the value of the blister
packages is their adjusted value, which in this case is $10. Good C has
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a regional value content requirement. The United States importer of
good C decides to use the build-down method, RVC = ((AV-VNM)/AV)
x 100 (see § 10.734(b) of this subpart). in determining whether good C
satisfies the regional value content requirement. In applying this
method, the non-originating blister packages are taken into account
as non-originating. As such, their $10 adjusted value is included in
the VNM, value of non-originating materials, of good C.

Example 2. Same facts as in Example 1, except that the blister
packages are originating. In this case, the adjusted value of the
originating blister packages would not be included as part of the VNM
of good C under the build-down method. However, if the U.S. importer
had used the build-up method, RVC = (VOM/AV) x 100 (see § 10.734(c)
of this subpart). the adjusted value of the blister packaging would be
included as part of the VOM, value of originating materials.

§ 10.739 Packing materials and containers for shipment.

(a) Effect on tariff shift rule. Packing materials and containers for
shipment, as defined in § 10.729 (n) of this subpart, are to be disre-
garded in determining whether the non-originating materials used in
the production of the good undergo an applicable change in tariff
classification set out in General Note 28(n), HTSUS. Accordingly,
such materials and containers are not required to undergo the appli-
cable change in tariff classification even if they are non-originating.

(b) Effect on regional value content calculation. Packing materials
and containers for shipment, as defined in § 10.729(n) of this subpart,
are to be disregarded in determining the regional value content of a
good imported into the United States. Accordingly, in applying the
build-down, build-up, or net cost method for determining the regional
value content of a good imported into the United States, the value of
such packing materials and containers for shipment (whether origi-
nating or non-originating) is disregarded and not included in AV,
adjusted value, VNM, value of non-originating materials, VOM, value
of originating materials, or NC, net cost of a good.

Example. Australian Producer A produces good C. Producer A ships
good C to the U.S. in a shipping container which it purchased from
Company B in Australia. The shipping container is originating. The
value of the shipping container determined under section § 10.
735(a)(2) of this subpart is $3. Good C is subject to a regional value
content requirement. The transaction value of good C is $100, which
includes the $3 shipping container. The United States importer de-
cides to use the build-up method, RVC = (VOM/AV) x 100 (see § 10.
734(c) of this subpart). in determining whether good C satisfies the
regional value content requirement. In determining the AV, adjusted
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value, of good C imported into the U.S., paragraph (b) of this section
and the definition of AV require a $3 deduction for the value of the
shipping container. Therefore, the AV is $97 ($100 -$3). In addition,
the value of the shipping container is disregarded and not included in
the VOM, value of originating materials.

§ 10.740 Indirect materials.

An indirect material, as defined in § 10.729(h) of this subpart, will
be considered to be an originating material without regard to where
it is produced, and its value will be the cost registered in the account-
ing records of the producer of the good.

Example. Australian Producer C produces good C using non-
originating material A. Producer C imports non-originating rubber
gloves for use by workers in the production of good C. Good C is
subject to a tariff shift requirement. As provided in § 10.730(b)(1) of
this subpart and General Note 28(n), each of the non-originating
materials in good C must undergo the specified change in tariff
classification in order for good C to be considered originating. Al-
though non-originating material A must undergo the applicable tariff
shift in order for good C to be considered originating, the rubber
gloves do not because they are indirect materials and are considered
originating without regard to where they are produced.

§ 10.741 Third country transportation.

(a) General. A good that has undergone production necessary to
qualify as an originating good under § 10.730 of this subpart will not
be considered an originating good if, subsequent to that production,
the good undergoes further production or any other operation outside
the territories of the Parties, other than unloading, reloading, or any
other operation necessary to preserve the good in good condition or to
transport the good to the territory of a Party.

(b) Documentary evidence. An importer making a claim that a good
is originating may be required to demonstrate, to CBP’s satisfaction,
that no further production or subsequent operation, other than per-
mitted under paragraph (a) of this section, occurred outside the ter-
ritories of the Parties. An importer may demonstrate compliance with
this section by submitting documentary evidence. Such evidence may
include, but is not limited to, bills of lading, airway bills, packing
lists, commercial invoices, receiving and inventory records, and cus-
toms entry and exit documents.
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Origin Verifications and Determinations

§ 10.742 Verification and justification of claim for
preferential treatment.

(a) Verification. A claim for preferential tariff treatment made un-
der § 10. 723(a) of this subpart, including any statements or other
information submitted to CBP in support of the claim, will be subject
to such verification as the port director deems necessary. In the event
that the port director is provided with insufficient information to
verify or substantiate the claim, the port director may deny the claim
for preferential treatment. A verification of a claim for preferential
treatment may be conducted by means of one or more of the following:

(1) Requests for information from the importer;

(2) Written requests for information to the exporter or producer;

(3) Requests for the importer to arrange for the exporter or pro-
ducer to provide information directly to CBP;

(4) Visits to the premises of the exporter or producer in Australia, in
accordance with procedures that the Parties adopt pertaining to the
verification; and

(5) Such other procedures as the Parties may agree.

(b) Applicable accounting principles. When conducting a verifica-
tion of origin to which Generally Accepted Accounting Principles may
be relevant, CBP will apply and accept the Generally Accepted Ac-
counting Principles applicable in the country of production.

§ 10.743 Special rule for verifications in Australia of U.S.
imports of textile and apparel goods.

(a) Procedures to determine whether a claim of origin is accurate.
For the purpose of determining that a claim of origin for a textile or
apparel good is accurate, CBP may request that the government of
Australia conduct a verification, regardless of whether a claim is
made for preferential tariff treatment. While a verification under this
paragraph is being conducted, CBP, if directed by the President, may
take appropriate action which may include suspending the applica-
tion of preferential tariff treatment to the textile or apparel good for
which a claim of origin has been made. If an exporter, producer, or
other person refuses to consent to a visit as provided for in this
paragraph, or if CBP is unable to make the determination described
in this paragraph within 12 months after a request for a verification,
or CBP makes a negative determination, CBP, if directed by the
President, may take appropriate action which may include denying
the application of preferential tariff treatment to the textile or ap-
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parel good subject to the verification, and to similar goods exported or
produced by the entity that exported or produced the good.

(b) Procedures to determine compliance with applicable customs
laws and regulations of the U.S. For purposes of enabling CBP to
determine that an exporter or producer is complying with applicable
customs laws, regulations, and procedures in cases in which CBP has
a reasonable suspicion that an Australian exporter or producer is
engaging in unlawful activity relating to trade in textile and apparel
goods, CBP may request that the government of Australia conduct a
verification, regardless of whether a claim is made for preferential
tariff treatment. A “reasonable suspicion” for the purpose of this
paragraph will be based on relevant factual information, including
information of the type set forth in Article 6.5 of the AFTA, which
indicates circumvention of applicable laws, regulations or procedures
regarding trade in textile and apparel goods. While a verification
under this paragraph is being conducted, CBP, if directed by the
President, may take appropriate action which may include suspend-
ing the application of preferential tariff treatment to the textile and
apparel goods exported or produced by the Australian entity where
the reasonable suspicion of unlawful activity relates to those goods. If
an exporter, producer, or other person refuses to consent to a visit as
provided for in this paragraph, or if CBP is unable to make the
determination described in this paragraph within 12 months after a
request for a verification, or makes a negative determination, CBP, if
directed by the President, may take appropriate action which may
include denying the application of preferential tariff treatment to any
textile or apparel goods exported or produced by the entity subject to
the verification.

(c) Assistance by U.S. officials to Australian authorities. U.S. offi-
cials may undertake or assist in a verification under this section by
conducting visits in Australia, along with the competent authorities
of Australia, to the premises of an exporter, producer or any other
enterprise involved in the movement of textile or apparel goods from
Australia to the United States.

(d) Treatment of documents and information provided to CBP. Any
production, trade and transit documents and other information nec-
essary to conduct a verification under this section, provided to CBP by
the government of Australia consistent with the laws, regulations,
and procedures of Australia, will be treated as confidential in accor-
dance with Article 22.4 of the AFTA (Disclosure of Information).

(e) Continuation of appropriate action. CBP may continue to take
appropriate action under paragraph (a) or (b) of this section until it



39 CUSTOMS BULLETIN AND DECISIONS, VOL. 49, No. 8, FEBruARY 25, 2015

receives information sufficient to enable it to make the determination
described in paragraphs (a) and (b) of this section.

§ 10.744 Issuance of negative origin determinations.

If, as a result of an origin verification initiated under this subpart,
CBP determines that a claim for preferential tariff treatment made
under § 10.723(a) of this subpart should be denied, it will issue a
determination in writing or via an authorized electronic data inter-
change system to the importer that sets forth the following:

(a) A description of the good that was the subject of the verification
together with the identifying numbers and dates of the import docu-
ments pertaining to the good;

(b) A statement setting forth the findings of fact made in connection
with the verification and upon which the determination is based; and

(c) With specific reference to the rules applicable to originating
goods as set forth in General Note 28, HTSUS, and in §§ 10.729
through 10.741 of this subpart, the legal basis for the determination.

Penalties

§10.745 General.

Except as otherwise provided in this subpart, all criminal, civil or
administrative penalties which may be imposed on U.S. importers for
violations of the customs and related laws and regulations will also
apply to U.S. importers for violations of the laws and regulations
relating to the AFTA.

§ 10.746 Corrected claim or supporting statement.

An importer who makes a corrected claim under § 10.723(b) of this
subpart will not be subject to civil or administrative penalties under
19 U.S.C. 1592 for having made an incorrect claim or having submit-
ted an incorrect supporting statement, provided that the corrected
claim or supporting statement is promptly and voluntarily made
pursuant to the terms set forth in § 10.747 of this subpart.

§ 10.747 Framework for correcting claims or supporting state-
ments.

(a) “Promptly and voluntarily” defined. Except as provided for in
paragraph (b) of this section, for purposes of this subpart, the making
of a corrected claim or supporting statement will be deemed to have
been done promptly and voluntarily if:

(1)(1) Done within one year following the date on which the importer
made the incorrect claim; or
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(i1) Done later than one year following the date on which the im-
porter made the incorrect claim, provided the corrected claim is made:

(A) Before the commencement of a formal investigation, within the
meaning of § 162.74(g) of this chapter; or

(B) Before any of the events specified in § 162.74(i) of this chapter
have occurred; or

(C) Within 30 days after the importer initially becomes aware that
the incorrect claim is not valid; and

(2) Accompanied by a statement setting forth the information speci-
fied in paragraph (c) of this section; and

(3) Accompanied or followed by a tender of any actual loss of duties
and merchandise processing fees, if applicable, in accordance with
paragraph (d) of this section.

(b) Exception in cases involving fraud or subsequent incorrect
claims. (1) Fraud. Notwithstanding paragraph (a) of this section, an
importer who acted fraudulently in making an incorrect claim may
not make a voluntary correction of that claim. For purposes of this
paragraph, the term “fraud” will have the meaning set forth in para-
graph (C)(3) of Appendix B to Part 171 of this chapter.

(2) Subsequent incorrect claims. An importer who makes one or
more incorrect claims after becoming aware that a claim involving
the same merchandise and circumstances is invalid may not make a
voluntary correction of the subsequent claims pursuant to paragraph
(a) of this section.

(c) Statement. For purposes of this subpart, each corrected claim
must be accompanied by a statement, submitted in writing or via an
authorized electronic data interchange system, which:

(1) Identifies the class or kind of good to which the incorrect claim
relates;

(2) Identifies each affected import transaction, including each port
of importation and the approximate date of each importation;

(3) Specifies the nature of the incorrect statements or omissions
regarding the claim; and

(4) Sets forth, to the best of the person’s knowledge, the true and
accurate information or data which should have been covered by or
provided in the claim, and states that the person will provide any
additional information or data which is unknown at the time of
making the corrected claim within 30 days or within any extension of
that 30-day period as CBP may permit in order for the person to
obtain the information or data.

(d) Tender of actual loss of duties. A U.S. importer who makes a
corrected claim must tender any actual loss of duties at the time of
making the corrected claim, or within one (1) year thereafter, or
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within any extension of that 1-year period as CBP may allow in order
for the importer to obtain the information or data necessary to cal-
culate the duties owed.

Goods Returned After Repair or Alteration

§ 10.7 48 Goods re-entered after repair or alteration in
Australia.

(a) General. This section sets forth the rules which apply for pur-
poses of obtaining duty-free treatment on goods returned after repair
or alteration in Australia as provided for in subheadings 9802.00.40
and 9802.00.50, HTSUS. Goods returned after having been repaired
or altered in Australia, whether or not pursuant to a warranty, are
eligible for duty-free treatment, provided that the requirements of
this section are met. For purposes of this section, “repairs or alter-
ations” means restoration, addition, renovation, redyeing, cleaning,
re-sterilizing, or other treatment which does not destroy the essential
characteristics of, or create a new or commercially different good
from, the good exported from the United States. The term “repair or
alternation” does not include an operation or process that transforms
an unfinished good into a finished good.

(b) Goods not eligible for duty-free treatment after repair or alter-
ation. The duty-free treatment referred to in paragraph (a) of this
section will not apply to goods which, in their condition as exported
from the United States to Australia, are incomplete for their intended
use and for which the processing operation performed in Australia
constitutes an operation that is performed as a matter of course in the
preparation or manufacture of finished goods.

(¢c) Documentation. The provisions of § 10.8(a) through (c) of this
part, relating to the documentary requirements for goods entered
under subheading 9802.00.40 or 9802.00.50, HTSUS, will apply in
connection with the entry of goods which are returned from Australia
after having been exported for repairs or alterations and which are
claimed to be duty free.

PART 24 — CUSTOMS FINANCIAL AND ACCOUNTING PRO-
CEDURE

B 4. The general authority citation for Part 24 and specific authority
for § 24.23 continue to read as follows:

Authority: 5 U.S.C. 301; 19 U.S.C. 58a-58¢c, 66, 1202 (General Note
3(1), Harmonized Tariff Schedule of the United States], 1505, 1520,
1624; 26 U.S.C. 4461, 4462; 31 U.S.C. 9701; Pub. L. 107-296, 116
Stat. 2135 (6 U.S.C. 1 et seq.).
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* S * kS *
Section 24.23 also issued under 19 U.S.C. 3332;
* * * * *

W 5. Section 24.23 is amended by redesignating paragraphs (c)(8)
through (14) as paragraphs (¢)(9) through (15), and adding a new
paragraph (c)(8) to read as follows:

§ 24.23 Fees for processing merchandise.

* * * * *k

(C) k ok ok

(8) The ad valorem fee, surcharge, and specific fees provided under
paragraphs (b)(1) and (b)(2)(d) of this section will not apply to goods
that qualify as originating goods under § 203 of the United States-
Australia Free Trade Agreement Implementation Act (see also Gen-
eral Note 28, HTSUS) that are entered, or withdrawn from ware-
house for consumption, on or after January 1, 2005.

PART 162 — INSPECTION, SEARCH, AND SEIZURE

B 6. The authority citation for part 162 continues to read in part as
follows:

Authority: 5 U.S.C. 301; 19 U.S.C. 66, 1592, 1593a, 1624.

* * * * *k

M 7. Section 162.0 is amended by revising the last sentence to read as
follows:

§ 162.0 Scope.

* % * Additional provisions concerning records maintenance and
examination applicable to U.S. importers, exporters and producers
under the U.S.-Chile Free Trade Agreement, the U.S.-Singapore Free
Trade Agreement, the Dominican Republic-Central America-U.S.
Free Trade Agreement, the U.S.-Australia Free Trade Agreement, the
U.S. Morocco Free Trade Agreement, the U.S.-Peru Trade Promotion
Agreement, the U.S.-Korea Free Trade Agreement, the U.S.-Panama
Trade Promotion Agreement, and the U.S.-Colombia Trade Promotion
Agreement are contained in Part 10, Subparts H, I, J, L, M, Q, R, S
and T of this chapter, respectively.

PART 163 — RECORDKEEPING

M 8. The authority citation for part 163 continues to read as follows:
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Authority: 5 U.S.C. 301; 19 U.S.C. 66, 1484, 1508, 1509, 1510,
1624.

* * * k k

M 9. Section 163.1 is amended by redesignating paragraphs (a)(2)(ix)
through (xvii) as paragraphs (a)(2)(x) through (xviii), and adding a
new paragraph (a)(2)(ix) to read as follows:

§ 163.1 Definitions.

* * * * *

(a)* % osk

(ix) The maintenance of any documentation that the importer may
have in support of a claim for preferential tariff treatment under the
United States-Australia Free Trade Agreement (AFTA), including an
AFTA importer’s supporting statement.

* * * * *k

B 10. Appendix to Part 163 is amended by adding a listing under
section IV in numerical order to read as follows:

Appendix to Part 163 — Interim (a)(1)(A) List

* * * ok *

IV ok ok

§ 10.723-10.727 AFTA records that the importer may have in sup-
port of an AFTA claim for preferential tariff treatment, including an
importer’s supporting statement.

* * * * k

PART 178—APPROVAL OF INFORMATION COLLECTION
REQUIREMENTS

Ml 11. The authority citation for part 178 continues to read as follows:
Authority: 5 U.S.C. 301; 19 U.S.C. 1624; 44 U.S.C. 3501 et seq.

B 12. Section 178.2 is amended by adding new listings for “§§ 10.723
and 10.724” to the table in numerical order to read as follows:
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§ 178.2 Listing of OMB control numbers.

19 CFR Description OMB control
Section No.
ES ES * ES ES * ES
§810.723 and Claim for preferential tariff treatment un- 1651-0117
10.724.............. der the US-Australia Free Trade Agreement
* * * * *

R. Gi.. KERLIKOWSKE,
Commissioner.

Dated: February 5, 2015.
TivoraY E. SKUD,
Deputy Assistant Secretary of the Treasury.
——
19 CFR PARTS 7, 163, AND 178

DEC. 15-04

DOCUMENTATION RELATED TO GOODS IMPORTED
FROM U.S. INSULAR POSSESSIONS

AGENCY: U.S. Customs and Border Protection, Department of
Homeland Security; Department of the Treasury.

ACTION: Final rule.

SUMMARY: This final rule amends the U.S. Customs and Border
Protection (CBP) regulations to eliminate the requirement that a
customs official at the port of export verify and sign CBP Form 3229,
Certificate of Origin for U.S. Insular Possessions, and to require only
that the importer present this form, upon CBP’s request, rather than
with each entry as is currently required. The importer is still required
to maintain CBP Form 3229 in its possession or may be subject to the
assessment of a recordkeeping penalty if it cannot be produced.

DATES: Effective March 13, 2015.

FOR FURTHER INFORMATION CONTACT: Seth Mazze,
Trade Agreements Branch, Trade Policy and Programs, Office of
International Trade, (202) 863-6567, seth.mazze@cbp.dhs.gov.

SUPPLEMENTARY INFORMATION:
On January 14, 2014, U.S. Customs and Border Protection (CBP)
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published a notice of proposed rulemaking (NPRM) in the Federal
Register (79 FR 2395) proposing to amend title 19 of the Code of
Federal Regulations (19 CFR) to eliminate the requirement that a
customs official at the port of export verify and sign CBP Form 3229,
Certificate of Origin for U.S. Insular Possessions, and to require only
that the importer present this form, upon CBP’s request, rather than
with each entry as is currently required. Goods imported into the
customs territory of the United States from an insular possession
may be eligible for duty-free treatment under the provisions of Gen-
eral Note 3(a)(iv) of the Harmonized Tariff Schedule of the United
States (HTSUS) (19 U.S.C. 1202). In addition to the specific require-
ments set forth in General Note 3(a)(iv), HTSUS, the CBP regulations
at part 7 of title 19 of the Code of Federal Regulations (19 CFR part
7) address insular possessions.

This rule also adopts nonsubstantive, editorial amendments to up-
date the outdated name of the Form which appears in the list of
records and information required for the entry of merchandise in the
Appendix to part 163 (commonly referred to as the “(a)(1)(A)” list) by
amending the listing within section IV for section 7.3(f) to reflect the
current name of the form from “CF 3229” to “CBP Form 3229”. Lastly,
this rule makes editorial changes to the sample declarations made by
the shipper in the insular possession and by the importer in the
United States by updating the year from the 20th Century, “19__.” to
the 21st Century, “20__" in 19 CFR 7.3(f)(2).

The NPRM solicited for public comments on the proposed rulemak-
ing. The public comment period closed on March 17, 2014.

Discussion of Comments

Five comments were received in response to the solicitation of
public comments in the proposed rule. All commenters expressed
support for the proposed amendments indicating an expected savings
in time and cost as a result of “streamlining” the process by elimi-
nating the requirement that a customs official at the port of export
verify and sign CBP Form 3229, Certificate of Origin for U.S. Insular
Possessions. In addition, two commenters stated that potential re-
cordkeeping penalties would be an effective deterrent against false
claims.

Conclusion

After review of the comments, and in light of the fact that all
comments submitted were positive, CBP has decided to adopt as final
the proposed rule published in the Federal Register (79 FR 2395) on
January 14, 2014. In accordance with Executive Orders 13563 and
13610, this rule streamlines CBP’s regulations by lessening the bur-
den in achieving its regulatory objectives.
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Executive Orders 12866 and 13563

Executive Orders 12866 and 13563 direct agencies to assess the
costs and benefits of available regulatory alternatives and, if regula-
tion is necessary, to select regulatory approaches that maximize net
benefits (including potential economic, environmental, public health
and safety effects, distributive impacts, and equity). Executive Order
13563 emphasizes the importance of quantifying both costs and ben-
efits, of reducing costs, of harmonizing rules, and of promoting flex-
ibility. This rule is not a “significant regulatory action,” under section
3(f) of Executive Order 12866. Accordingly, OMB has not reviewed
this regulation.

Regulatory Flexibility Act

This section examines the impact on small entities as required by
the Regulatory Flexibility Act (5 U.S.C. 601 et seq.), as amended by
the Small Business Regulatory Enforcement and Fairness Act of
1996. A small entity may be a small business (defined as any inde-
pendently owned and operated business not dominant in its field that
qualifies as a small business per the Small Business Act); a small
not-for-profit organization; or a small governmental jurisdiction (lo-
cality with fewer than 50,000 people).

This final rule removes the requirements that an importer present
a completed CBP Form 3229 with each shipment from an insular
possession. Once the rule is effective, the importer will only be re-
quired to present a completed CBP Form 3229 upon CBP’s request.
The importer will still be required to maintain a completed CBP Form
3229 in its records in accordance with applicable record keeping
requirements. In addition to this rule’s impact on importers, this rule
removes the requirement that the shipper of a good from an insular
possession obtain a customs official’s signature and date of signature
in order to complete a CBP Form 3229.

In the NPRM, using internal databases, CBP found that from fiscal
year (FY) 2007 through FY 2012, on average, there have been ap-
proximately 3,545 shipments of goods each year, imported by approxi-
mately 135 importers, from insular possessions (see Table 1). CBP
has since obtained an additional year of data (FY 2013). By incorpo-
rating these data CBP estimates, on average, the number of ship-
ments of goods and the number of importers each year are 3,256 and
126, respectively.

Any importer that imports goods from an insular possession will
need to comply with this rule. Therefore, CBP believes that this rule
has an impact on a substantial number of small importers. Although
this rule may have an effect on a substantial number of importers,
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CBP believes that the economic impact of this rule will not be signifi-
cant. Because importers will be required to present a completed CBP
Form 3229 to CBP only upon request by a CBP officer rather than
with each shipment from an insular possession, CBP estimates that
an average importer may, at a maximum, print approximately 26
fewer CBP Form 3229s annually (this value has not changed with the
additional that this maximum benefit realized will year of data).
While this would be a positive economic impact, CBP believes that
this maximum benefit realized will be negligible.

TABLE 1—COMPLETED CBP FORMS 3229

Fiscal year Importers Completed 3229s
2007 .o 191 7,258
2008 ... 188 4,980
2009 ... 136 3,210
2010 . 97 2,183
2011 110 1,897
2012 .o 89 1,744
2018 1o 72 1,518
AVETAZGE euveveniiiiineniieieenenenennanenens 126 3,256

Source: Internal CBP databases.

As noted previously, CBP has found that over the last seven fiscal
years, there have been an average of 3,256 shipments a year of goods
to the United States from insular possessions (see Table 1). Due to
data limitations, however, CBP is unable to identify the number of
shippers that ship these shipments to the United States. Any shipper
that ships goods to the United States from an insular possession
would need to comply with this rule. Therefore, CBP believes this rule
has an impact on a substantial number of small shippers shipping
goods from insular possessions. Although CBP believes this rule may
affect a substantial number of shippers, CBP does not believe that
this rule will have a significant impact on shippers. CBP estimates
that it takes a shipper, on average, approximately one hour to obtain
a customs official’s signature and date of signature, in order to com-
plete CBP Form 3229.! During the comment period for the proposed
rule, one commenter (out of five total comments received) confirmed
CBP’s estimate of one hour to visit a customs official in order to
complete CBP Form 3229. As such, CBP estimates that shippers
shipping goods from an insular possession, including any small enti-

! This time burden differs from Paperwork Reduction Act (PRA) burden because the PRA
burden is for completing the form and does not account for travel time.
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ties, will realize time burden reduction (i.e., time savings) of one hour
per shipment. In the NPRM, CBP estimated the average wage of a
shipper’s employee who is responsible for completing the form to be
approximately $45.10 per hour. Using the latest figures from the
Bureau of Labor Statistics, CBP now estimates that the wage of a
shipper’s employee who is responsible for CBP Form 3229 to be
$47.86. Thus, CBP estimates that each shipper, including any small
entities, will save approximately $47.86 per shipment. CBP does not
believe a savings of $47.86 per shipment to be a significant economic
impact.

Although CBP believes that a substantial number of small entities,
both importers and shippers, may be affected by this rule, CBP does
not believe that the economic impacts will be significant. CBP notes,
however, that the economic impact of this rule is purely beneficial and
will result in a small cost savings to both importers and exporters.
CBP did not receive any comments during the NPRM that would
contradict this conclusion. Accordingly, CBP certifies that this regu-
lation will not have a significant economic impact on a substantial
number of small entities.

Paperwork Reduction Act

The collections of information in this document along with proposed
revisions to CBP Form 3229, Certificate of Origin, will be submitted
for OMB review in accordance with the requirements of the Paper-
work Reduction Act (44 U.S.C. 3507) under control number
1651-0016. An agency may not conduct or sponsor, and a person is not
required to respond to, a collection of information unless it displays a
valid control number assigned by OMB.

The collections of information in these regulations are contained in
19 CFR 7.3(f) and currently set forth in CBP Form 3229, Certificate
of Origin. This information is required at the time of entry and is used
by CBP to verify the goods are eligible for duty-free treatment under
General Note 3(a)(iv), HTSUS.

The regulations and changes to CBP Form 3229 will reduce the
estimated time burden on shippers by two minutes per completed
form. Shippers currently spend an estimated 22 minutes completing
CBP Form 3229, Certificate of Origin. The regulations and changes to
CBP Form 3229 will reduce this time to an estimated 20 minutes to
complete the form. The time savings comes as a result of the elimi-
nation of the customs officer signature requirement on the form.

The likely respondents are businesses which import from U.S. in-
sular possessions. Such imports are predominantly petroleum, re-
fined in St. Croix, U.S. Virgin Islands. Other such imports include
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tuna fish, watches, organic chemicals, and alcohol. The estimated
average annual burden associated with the collection of information
in this final rule is 746 hours.

Comments concerning the accuracy of this burden estimate and
suggestions for reducing this burden should be directed to the Office
of Management and Budget, Attention: Desk Officer for the Depart-
ment of the Treasury, Office of Information and Regulatory Affairs,
Washington, DC 20503. A copy should also be sent to the Trade and
Commercial Regulations Branch, Regulations and Rulings, Office of
International Trade, U.S. Customs and Border Protection, 90 K
Street NE., 10th Floor, Washington, DC 20229-1177.

Signing Authority

This document is being issued in accordance with 19 CFR 0.1(a)(1)
pertaining to the Secretary of the Treasury’s authority (or that of his
delegate) to approve regulations related to certain customs revenue
functions.

List of Subjects

19 CFR Part 7

American Samoa, Customs duties and inspection, Guam, Midway
Islands, Puerto Rico, Wake Island.

19 CFR Part 163

Administrative practice and procedure, Customs duties and inspec-
tion, Exports, Imports, Reporting and recordkeeping requirements,
Trade agreements.

19 CFR Part 178

Administrative practice and procedure, Exports, Imports, Report-
ing and recordkeeping requirements.

Amendments to the CBP Regulations

For the reasons set forth above, parts 7, 163, and 178 of title 19 of
the Code of Federal Regulations (19 CFR parts 7, 163, and 178) are
amended as set forth below.

PART 7—CUSTOMS RELATIONS WITH INSULAR
POSSESSIONS AND GUANTANAMO BAY NAVAL STATION

M 1. The general and specific authority citations for part 7 continue to
read as follows:
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Authority: 19 U.S.C. 66, 1202 (General Note 3(i), Harmonized
Tariff Schedule of the United States), 1623, 1624; 48 U.S.C. 1406i.

W2 In §7.3:

B a. Paragraphs (b) introductory text, (d) introductory text, (e)(1)
introductory text, and (e)(2) are amended by removing the word
“shall” and adding in its place the word “will”.

M b. Paragraph (f)(1) is revised.

B c. Paragraph (f)(2) introductory text is amended by removing the
word “shall” and adding in its place the word “must”; and

B d. Paragraphs (f)(2)(i) and (ii) are amended by removing the year
designation “19__” wherever it appears and adding in its place the

»

year designation “20__".

The revision reads as follows:

§ 7.3 Duty-free treatment of goods imported from insular
possessions of the United States other than Puerto Rico.

* * * * *

(f) Documentation. (1) When goods are sought to be admitted free of
duty as provided in paragraph (a)(1) of this section, an importer must
have in his possession at the time of entry or entry summary a
completed certificate of origin on CBP Form 3229, showing that the
goods comply with the requirements for duty-free entry set forth in
paragraph (a)(1) of this section. The importer must provide CBP
Form 3229 upon request by the port director or his delegate. Except
in the case of goods which incorporate a material described in para-
graph (c)(3)(ii) of this section, a certificate of origin will not be re-
quired for any shipment eligible for informal entry under § 143.21 of
this chapter or in any case where the port director is otherwise
satisfied that the goods qualify for duty-free treatment under para-
graph (a)(1) of this section.

% * * * *

PART 163—RECORDKEEPING

M 3. The authority citation for part 163 continues to read as follows:

Authority: 5 U.S.C. 301; 19 U.S.C. 66, 1484, 1508, 1509, 1510,
1624.

* * * * *
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Appendix to Part 163 [Amended]

H 4. In the Appendix to part 163, within section IV, the listing for §
7.3(f) is amended by removing the abbreviation “CF” and adding, in
its place, the words “CBP Form”.

PART 178—APPROVAL OF INFORMATION COLLECTION
REQUIREMENTS

B 5. The authority citation for part 178 continues to read as follows:

Authority: 5 U.S.C. 301; 19 U.S.C. 1624; 44 U.S.C. 3501 et seq.

M 6. In § 178.2, the table is amended by revising the listings for § 7.3
to read as follows:

§ 178.2 Listing of OMB control numbers.

19 CFR Description OMB
section control No.
§ 7.3, Claim for duty-free entry of goods imported  1651-0116
from U.S. insular possessions. .........cccceevueenes
ES ES ES ES ES ES ES
% % % * *

Dated: February 5, 2015.

R. Gi. KERLIKOWSKE,
Commissioner,
U.S. Customs and Border Protection.

TmvotaY E. SKUD,
Deputy Assistant Secretary of the Treasury.

— e
GRANT OF “LEVER-RULE” PROTECTION

AGENCY: Customs and Border Protection (CBP), Department of
Homeland Security

ACTION: Notice of grant of “Lever-rule” protection.

SUMMARY: Pursuant to 19 CFR §133.2(f), this notice advises inter-
ested parties that CBP has granted “Lever-rule” protection to Intel
Corporation’s “Intel & Design,” “INTEL,” and “I (Stylized)” trade-
marks. Notice of the receipt of an application for “Lever-rule” pro-
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tection was published in the April 30, 2014 issue of the Customs
Bulletin.

FOR FURTHER INFORMATION CONTACT: G. Gharib, Intellec-
tual Property Rights Branch, Regulations & Rulings, (202) 325-0216.

SUPPLEMENTARY INFORMATION:
BACKGROUND

Pursuant to 19 CFR §133.2(f), this notice advises interested parties
that CBP has granted “Lever-rule” protection for imported integrated
circuits intended for sale in the United States, bearing the “Intel &
Design” word and design (CBP Rec. No. TMK 10-00527), the “INTEL”
word (CBP Rec. No. TMK 13-00761), and the “I” (stylized) (CBP Rec.
No. TMK 07-00755) trademarks owned by Intel Corporation, which
also bear the designations “ES,” “Engineering Sample,” “Intel Confi-
dential,” or a product code commencing with a “Q.”

In accordance with the holding of Lever Bros. Co. v. United States,
981 F.2d 1330 (D.C. Cir. 1993), CBP has determined that the gray
market integrated circuits differ physically and materially from their
correlating integrated circuit products authorized for sale in the
United States with respect to the following product characteristics:
circuitry, functionality, regulatory requirements, and warranty.

ENFORCEMENT

Importation of the above referenced integrated circuits, not in-
tended for sale in the United States is restricted, unless the labeling
requirements of 19 CFR §133.23(b) are satisfied.

Dated: February 9, 2015
CHARLES R. STEUART,

Chief
Intellectual Property Rights Branch

———e
GENERAL NOTICE

19 CFR PART 177

PROPOSED REVOCATION OF RULING LETTERS AND
MODIFICATION OF TREATMENT RELATING TO THE
TARIFF CLASSIFCIATION OF TRUCK TENTS

AGENCY: U.S. Customs and Border Protection (CBP), Department
of Homeland Security (DHS).
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ACTION: Notice of proposed revocation of a ruling letter and modi-
fication of treatment concerning the tariff classification of “truck
tents”.

SUMMARY: Pursuant to section 625(c), Tariff Act of 1930, (19
U.S.C. 1625(c)), as amended by section 623 of Title VI (Customs
Modernization) of the North American Free Trade Agreement Imple-
mentation Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises
interested parties that CBP proposes to revoke three ruling letters
pertaining to the tariff classification of truck tents, under the Har-
monized Tariff Schedule of the United States (HTSUS). CBP also
proposes to revoke any treatment previously accorded by it to sub-
stantially identical transactions. Comments are invited on the cor-
rectness of the proposed action.

DATES: Comments must be received on or before March 27, 2015.

ADDRESSES: Written comments are to be addressed to U.S.
Customs and Border Protection, Office of Regulations and Rulings,
Attention: Trade and Commercial Regulations Branch, 90 K Street
NE., 10" Floor, Washington, DC 20229-1177. Submitted comments
may be inspected at U.S. Customs and Border Protection, 90 K
Street NE, 10*® floor during regular business hours. Arrangements

to inspect submitted comments should be made in advance by
calling Mr. Joseph Clark at (202) 325-0118.

FOR FURTHER INFORMATION CONTACT: Emily Beline,
Tariff Classification and Marking Branch, Regulations and Rulings,
Office of International Trade, (202) 325-7799.

SUPPLEMENTARY INFORMATION:
Background

On December 8, 1993, Title VI, (Customs Modernization), of the
North American Free Trade Agreement Implementation Act (Pub. L.
103-182, 107 Stat. 2057), (hereinafter Title VI), became effective.
Title VI amended many sections of the Tariff Act of 1930, as amended,
and related laws. Two new concepts which emerge from the law are
“informed compliance” and “shared responsibility.” These concepts
are premised on the idea that in order to maximize voluntary com-
pliance with customs laws and regulations, the trade community
needs to be clearly and completely informed of its legal obligations.
Accordingly, the law imposes a greater obligation on CBP to provide
the public with improved information concerning the trade commu-
nity’s responsibilities and rights under the customs and related laws.
In addition, both the trade and CBP share responsibility in carrying
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out import requirements. For example, under section 484 of the
Tariff Act of 1930, as amended (19 U.S.C. § 1484), the importer of
record is responsible for using reasonable care to enter, classify and
value imported merchandise, and provide any other information nec-
essary to enable CBP to properly assess duties, collect accurate sta-
tistics and determine whether any other applicable legal requirement
is met.

Pursuant to section 625(c)(1), Tariff Act of 1930, as amended (19
U.S.C. 1625(c)(1)), this notice advises interested parties that CBP
intends to revoke three ruling letters pertaining to the classification
of truck tents. Although in this notice CBP is specifically referring to
NY F83566, dated March 27, 2000, NY H80029, dated April 26, 2001,
and NY 818424, dated February 21, 1996,(Attachments A through C)
this notice covers any rulings on this merchandise which may exist
but have not been specifically identified. CBP has undertaken rea-
sonable efforts to search existing databases for rulings in addition to
the ones identified. No further rulings have been found. Any party
who has received an interpretive ruling or decision (i.e., ruling letter,
internal advice memorandum or decision or protest review decision)
on the merchandise subject to this notice should advise CBP during
this notice period.

Similarly, pursuant to section 625(c)(2), Tariff Act of 1930, as
amended (19 U.S.C. 1625(c)(2)), CBP proposes to revoke any treat-
ment previously accorded by CBP to substantially identical transac-
tions. This treatment may, among other reasons, be the result of the
importer’s reliance on a ruling issued to a third party, CBP personnel
applying a ruling of a third party to importations of the same or
similar merchandise, or the importer’s or CBP’s previous interpreta-
tion of the Harmonized Tariff Schedule of the United States. Any
person involved in substantially identical transactions should advise
CBP during this notice period. An importer’s failure to advise CBP of
substantially identical transactions or of a specific ruling not identi-
fied in this notice, may raise issues of reasonable care on the part of
the importer or its agents for importations of merchandise subse-
quent to the effective date of the final notice of this proposed action.

In NY F83566, dated March 27, 2000, set forth as Attachment A to
this document, CBP classified a fiberglass and cloth carrier for the
roof of a car under subheading 8708.29.5060, HTSUS, which provides
for Parts and accessories of the motor vehicles of heading 8701 to
8705: Other parts and accessories of bodies (including cabs): Other:
Other...Other.

In NY H80029, dated April 26, 2001, set forth as Attachment B to
this document, CBP classified a collapsible nylon tent with aluminum



55 CUSTOMS BULLETIN AND DECISIONS, VOL. 49, No. 8, FEBruARY 25, 2015

poles, called an “Adventure Truck Tent” under subheading
8708.29.5060, HTSUS, which provides for Parts and accessories of
the motor vehicles of heading 8701 to 8705: Other parts and acces-
sories of bodies (including cabs): Other: Other...Other.

And, in NY 818424, dated February 21, 1996, set forth as Attach-
ment C to this document, CBP classified a plastic tent, used to cover
the bed of a pickup truck so as to provide cover over a sleeping area
in the truck bed under subheading 8708.29.5060 HTSUS, which pro-
vides for Parts and accessories of the motor vehicles of heading 8701
to 8705: Other parts and accessories of bodies (including cabs): Other:
Other...Other.

It is now CBP’s position that these tents are properly classified
under subheading 6306.22.9030, HTSUS which provides for tents: of
synthetic fibers: Other, other.

Pursuant to 19 U.S.C. 1625(c)(1), CBP intends to revoke NY
F83566, NY H80029, and NY 818424, and any other ruling not spe-
cifically identified in order to reflect the proper classification of the
merchandise pursuant to the analysis set forth in proposed HQ
242603, which is set forth as Attachment D to this document. Addi-
tionally, pursuant to 19 U.S.C. 1625(c)(2), CBP intends to revoke any
treatment previously accorded by CBP to substantially identical
transactions. Before taking this action, we will give consideration to
any written comments timely received.

Dated: February 4, 2015
GreG CONNOR
for
MyLEs B. HARMON,

Director
Commercial and Trade Facilitation Division

Attachments
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[ATTACHMENT A]

NY F83566
March 27, 2000
CLA-2-87:RR:NC:MM:101 F83566
CATEGORY: Classification
TARIFF NO.: 8708.29.5060
Mg. RicuaArRD HASLACHER
LoFTy SHELETERS
444 LASSEN ST. #3
Los Arros, CALIFORNIA 94022

RE: The tariff classification of a Fiberglass and Cloth Carrier for the Roof of
a Car from Italy

Dear MR. HASLACHER:

In your letter dated February 17, 2000 you requested a tariff classification
ruling.

You submitted fabric samples and brochures depicting various styles of a
Fiberglass and Cloth Carrier for the Roof of a Car. This item opens up to
provide a place to sleep above the ground. You state that you refer to it as a
tent for marketing reasons but that it is not designed for use on the ground
but rather to increase the functionality of a car or truck. The products are
designed to be used above the roof of a car. The Maggiolina, Columbus, and
Over Camp models are designed for storage of camping equipment when in
transit. The top must remain closed while in motion. There is a seal between
the two fiberglass shells that keep water and dirt from entering. When the
vehicle is parked, a person can open the Maggiolina or Columbus, take out
the ladder and camping gear and use it as a protected place to sleep.

The applicable subheading for the Fiberglass and Cloth Carrier for the
Roof of a Car will be 8708.29.5060, Harmonized Tariff Schedule of the United
States (HTS), which provides for Parts and accessories of the motor vehicles
of headings 8701 to 8705: Other parts and accessories of bodies (including
cabs): Other: Other...Other. The rate of duty will be 2.5% ad valorem.

This ruling is being issued under the provisions of Part 177 of the Customs
Regulations (19 C.F.R. 177).

A copy of the ruling or the control number indicated above should be
provided with the entry documents filed at the time this merchandise is
imported. If you have any questions regarding the ruling, contact National
Import Specialist Robert DeSoucey at 212-637-7035.

Sincerely,

RoBERT B. SWIERUPSKI
Director,
National Commodity Specialist Division
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[ATTACHMENT B]

NY H80029
April 26, 2001
CLA-2-87:RR:NC:MM:101 H80029
CATEGORY: Classification
TARIFF NO.: 8708.29.5060
Mr. Lee B. CarGILL
ENEL Cowmpany
1330 Orance AveNuE, Surre 300
Coronapo, CaLiForNIA 92118

RE: The tariff classification of the “Adventure Truck Tent” from China

Dear MR. CaRraiILL:

In your letter dated April 5, 2001 you requested a tariff classification
ruling.

You submitted photographs of the “Adventure Truck Tent”, that is made of
Nylon. The collapsible tent poles are made of aluminum. You state that the
tent, when not in use, fits in a small bag about 22 inches long and weighs
about 11 lbs. The primary use of the tent is for use in the bed of a pickup
truck.. You suggest that the “Adventure Truck Tent” might be classified under
HTS 6306.22.1000, which provides for Backpacking tents of synthetic fibers,
dutiable at 1.4% ad valorem.

We disagree with your propose classification because the primary use for
the “Adventure Truck Tent” is an accessory for a Pickup truck.

The applicable subheading for the “Adventure Truck Tent” will be
8708.29.5060, Harmonized Tariff Schedule of the United States (HTS), which
provides for Parts and accessories of the motor vehicles of headings 8701 to
8705: Other parts and accessories of bodies: Other: Other...Other. The rate of
duty will be 2.5% ad valorem.

This ruling is being issued under the provisions of Part 177 of the Customs
Regulations (19 C.F.R. 177).

A copy of the ruling or the control number indicated above should be
provided with the entry documents filed at the time this merchandise is
imported. If you have any questions regarding the ruling, contact National
Import Specialist Robert DeSoucey at 212-637-7035.

Sincerely,

RoBerT B. SwIERUPSKI
Director,
National Commodity Specialist Division
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[ATTACHMENT C]

NY 818424
February 21, 1996
CLA-2-87:RR:NC:MA:101 818424
CATEGORY: Classification
TARIFF NO.: 8708.29.5060
MR. SEAN CHEATHAM
SHARK ENTERPRISES
1008 E. MAIN STREET
Noruan, OK 73071

RE: The tariff classification of a pickup truck “tent” cover from Taiwan or
China.

Drar MR. CHEATHAM:

In your letter dated January 14, 1996 you requested a tariff classification
ruling.

The item is a plastic “tent” which is used to cover the bed of a pickup truck.
It acts as a cover which affords a protected sleeping space in the truck bed. It
cannot be used as a ground tent.

The applicable subheading for the “tent” cover will be 8708.29.5060, Har-
monized Tariff Schedule of the United States (HTS), which provides for other
automotive body parts and accessories. The rate of duty will be 2.9 percent.

This ruling is being issued under the provisions of Part 177 of the Customs
Regulations (19 C.F.R. 177).

A copy of the ruling or the control number indicated above should be
provided with the entry documents filed at the time this merchandise is
imported. If you have any questions regarding the ruling, contact National
Import Specialist Robert DeSoucey at 212-466-5667.

Sincerely,

RoGER J. SILVESTRI
Director,
National Commodity Specialist Division
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[ATTACHMENT D]

HQ H242603
CLA-2 OT:RR:CTF:TCM H242603 ERB
CATEGORY: Classification
TARIFF NO.: 6306.22.90
M-g. RicHArRD HASLACHER
Lorry SHELTERS
444 LASSEN STREET #3
Los Artos, CA 94022

Mkr. Lee B. CarGILL

ENEL Cowmpany

1330 Orance Avenug, Surte 300
Coronapo, CA 92118

Mg. SEAN CHEATHAM
SHARK ENTERPRISES
1008 E. MAIN STREET
Norman, OK 73071

RE: Revocation NY F83566; NY H80029; and NY 818424; Tariff Classifica-
tion of roof and truck tents

DEAR Sirs:

This letter is in reference to New York Ruling Letter (NY) NY F83566,
issued to Lofty Shelters on March 27, 2000, NY H80029, issued to ENEL
Company on April 26, 2001, and NY 818424, issued to Shark Enterprises on
February 21, 1996. Each regarded a truck tent and U.S. Customs and Border
Protection’s (CBP) classification of the merchandise in subheading
8708.29.5060, Harmonized Tariff Schedule of the United States (HTSUS),
which provides for Parts and accessories of the motor vehicles of headings
8701 to 8705: Other parts and accessories of bodies (including cabs): Other:
Other...Other.” We have reviewed these three rulings and found them to be
in error. For the reasons set forth below, we hereby revoke NY F83566, NY
H80029, and NY 818424.

FACTS:

In NY F83566 CBP stated the following:

You submitted fabric samples and brochures depicting various styles of a
Fiberglass and Cloth Carrier for the Roof of a Car [sic]. This item opens
up to provide a place to sleep above the ground. You state that you refer
to it as a tent for marketed reasons but that it is not designed for use on
the ground but rather to increase the functionality of a car or truck. The
products are designed to be used above the roof of a car. The Maggiolina,
Columbus, and Over Camp models are designed for storage of camping
equipment when in transit. The top must remain closed while I motion.
There is a seal between the two fiberglass shells that keep water and dirt
from entering. When the vehicle is parked a person can open the Mag-
giolina or Columbus, take out the ladder and camping gear and use it as
a protected place to sleep.

In NY H80029 CBP stated the following:
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You submitted photographs of the “Adventure Truck Tent”, that is made
of Nylon. The collapsible tent poles are made of aluminum. You state that
the tent, when not in use, fits in a small bag about 22 inches long and
weighs about 11 lbs. The primary use of the tent is for use in the bed of a
pick up truck.

In NY 818424 CBP stated the following:

The item is a plastic “tent” which is used to cover the bed of a pickup
truck. It acts as a cover which affords a protected sleeping space in the
truck bed. It cannot be used as a ground tent.

In each ruling CBP classified the subject merchandise under subheading
8708.29.5060, HTSUS, which provides for, “Parts and accessories of the
motor vehicles of headings 8701 to 8705: Other parts and accessories of
bodies (including cabs): Other: Other...Other.”

ISSUE:

Whether truck tents are properly classified in heading 8708, HTSUS,
which provides for “Parts and accessories of the motor vehicles...”, or under
heading 6306, HT'SUS, which provides for “Tents”.

LAW AND ANALYSIS:

Classification under the Harmonized Tariff Schedule of the United States
(HTSUS) is made in accordance with the General Rules of Interpretation
(GRI). GRI 1 provides that the classification of goods shall be determined
according to the terms of the headings of the tariff schedule and any relative
Section or Chapter Notes. In the event that the goods cannot be classified
solely on the basis of GRI 1, and if the headings and legal notes do not
otherwise require, the remaining GRIs may then be applied.

The HTSUS provisions under consideration are as follows:

8708 Parts and accessories of the motor vehicles of heading 8701 to 8705:

EE

6306 Tarpaulins, awnings and sunblinds; tents; sails for boats, sailboards
or landcraft; camping goods (con.):

Additional U.S. Rule of Interpretation 1(c) states, in relevant part:
In the absence of special language or context which otherwise requires —

(c) a provision for parts of an article covers products solely or principally
used as a part of such articles but a provision for “parts” or “parts and
accessories” shall not prevail over a specific provision for such a part or
accessory;

Note 3 to Section XVII reads, in relevant part:

3. References in Chapters 86 to 88 to “parts” or “accessories” do not apply
to parts or accessories which are not suitable for use solely or principally
with the articles of those Chapters. A part or accessory which answers to
a description in two or more of the headings of those Chapters is to be
classified under that heading which corresponds to the principal use of
that part of accessory.

The Harmonized Commodity Description and Coding System Explanatory
Notes (EN) constitute the official interpretation of the Harmonized System at



61 CUSTOMS BULLETIN AND DECISIONS, VOL. 49, No. 8, FEBruARY 25, 2015

the international level. While neither legally binding for dispositive, the ENS
provide a commentary on the scope of each heading of the HTSUS and are
generally indicative of the proper interpretation of these headings. See T.D.
89-80, 54 Fed. Reg. 35127 (Aug. 23, 1989).

The EN 87.08 states:

This heading covers parts and accessories of the motor vehicles of heading
87.01 to 87.05, provided the parts and accessories fulfill both the following
conditions:

(i) They must be identifiable as being suitable for use solely or princi-
pally with the above-mentioned vehicles; and

(ii)) They must not be excluded by the provisions of the Notes to Section
XVII (see the corresponding General Explanatory Note).

Parts and accessories of this heading include:

(A) Assembled motor vehicle chassis-frames (whether or not fitted with
wheels but without engines) and parts thereof (side-members,
braces, cross-members; suspension mountings; supports and brack-
ets for the coachwork, engine, running-boards, battery or fuel tanks,
ete.)

EN (IID(C)(4) to Section XVII, HTSUS, states, in relevant part:

(C) Parts and accessories covered more specifically elsewhere in the
Nomenclature.
Parts and accessories, even if identifiable as for the articles of this
Section, are excluded if they are covered mores specifically by
another heading elsewhere in the Nomenclature...

The EN for heading 6306 states, in relevant part:
(4) Tents are shelters made of lightweight to fairly heavy fabrics of
man-made fibres, cotton or blended textile materials, whether or not
coated, covered or laminated, or of canvas. They usually have a
single or double roof and asides or walls (single or double), which
permit the formation of an enclosure. The heading covers tents of
various sizes and shapes, e.g., marquees and tents for military,
camping (including backpack tents), circus, beach use. They are
classified in this heading, whether or not they are presented com-
plete with their tent poles, tent pegs, guy ropes or other accessories.

In NY F83566, NY H80029, and NY 818424 CBP classified the subject
merchandise in heading 8708, HTSUS, as “Parts...of motor vehicles”. How-
ever, pursuant to Additional U.S. Rule of Interpretation 1(c), and illustrated
by EN (III) (C)(4) to Section XVII, if the truck tents are classifiable in
heading 6306, HTSUS, then heading 8708, HTSUS, shall not prevail.

Thus, CBP’s analysis here begins with heading 6306, HTSUS. The U.S.
Court of International Trade (CIT) discussed the scope of this heading in
Target Stores v. United States, No. 0600444 (Ct. Int’l Trade Mar. 22, 2012).
In analyzing subject gazebos as tents of heading 6306, HTSUS, or structures
of heading 7308, HTSUS, the CIT referenced Ero Industries, Inc. v. United
States, 24 CIT 1175, 118 F. Supp. 2d 1356 (Ct. Int’l Trade 2000), which cited
the aforementioned ENs, as well as other lexicographic definitions of the
term tent. Ultimately the CIT found that tents are a collapsible shelter of
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canvas or other material, stretched and sustained by poles, usually for camp-
ing outdoors (as by soldiers or vacationers); shelters supported by poles and
fastened by cord to pegs driven into the ground; “shelter” as used in most
definitions of “tent” refers to temporary structures used for protection
against the elements. Target Stores v. United States, supra, at page 10, citing
24 CIT 1175, at 1185, 118 F. Supp. 2d at 1364.

In the instant case, the subject truck tents were designed and marketed as
tents, to protect the users from the elements, and to provide temporary
reprieve when the user wants outdoor shelter in connection with his or her
vehicle. It meets the CIT’s definition noted above. The three tents at issue in
their condition as imported and once assembled have walls which permit the
formation of an enclosure See EN 63.06 (4). That the subject tents are used on
top of a truck or vehicle does not exclude it from heading 6306, HTSUS. This
conclusion is consistent with prior CBP rulings. See NY N238613, dated
March 5, 2013 (classifying a truck-bed tent from Canada as a tent in sub-
heading 6306.22.9030, HTSUS); NY N064199, dated June 11, 2009 (classify-
ing a truck tent from China as a tent under subheading 6306.22.9030,
HTSUS), and NY A86554, dated August 16, 1996 (classifying a tent for an
automotive vehicle from Taiwan as a tent under subheading 6306.22.9030,
HTSUS).

If arguendo, the subject merchandise is not excluded from heading 8708,
HTSUS, by operation of Additional U.S. Rule of Interpretation 1(c), the
subject tents are still not “parts” of motor vehicles. The courts have consid-
ered the nature of “parts” under the HTSUS and two distinct though not
inconsistent tests have resulted. See Bauerhin Technologies Limited Part-
nership, & John V. Carr & Son, Inc. v. United States, (Bauerhin) 110 F.3d
774. The first test, articulated in United States v. Willoughby Camera Stores,
(Willoughby Camera) 21 C.C.P.A. 322 (1933), requires a determination of
whether the imported item is “an integral, constituent, or component part,
without which the article to which it is to be joined, could not function as such
article.” Bauerhin, 110 F.3d at 778 (quoting Willoughby Camera, 21 C.C.P.A.
322 at 324). The second test, set forth in United States v. Pompeo, 43 C.C.P.A.
9 (1955), states that “an imported item dedicated solely for use with another
article is a ‘part’ of that article within the meaning of the HTSUS.” Id. at 779
(citing Pompeo, 43 C.C.P.A. 9 at 13). Under either line of cases, an imported
item is not a part if it is “a separate and distinct commercial entity.” Id.

The subject tents are not designed or marketed as an integral, constituent
or component part of the vehicle on which it is to be used. The tents are
merely designed so as to take advantage of the shape of the vehicle, such that
the combination of the tent and the vehicle creates a tented shelter. Fur-
thermore, the truck tents at issue do have a separate and distinct commercial
identity. They are not akin to the exemplars listed in the EN 87.08 (A), such
as side-members, braces, cross-members, suspension mountings, supports
and brackets for the coachwork, engine, running-boards, battery or fuel
tanks, which are all affixed into or attached onto the inner workings of a
motor vehicle.

Neither are they “accessories” of motor vehicles. The U.S. Court of Appeals
for the Federal Circuit (CAFC) addressed the scope of accessories in Roller-
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blade, Inc. v. United States, 282 F.3d 1349 (Fed. Cir. 2002). Citing E.M.
Chems v. United States, 920 F.2d 910 (Fed. Cir. 1990). There, the CAFC noted
that “an “accessory” must bear a direct relationship to the primary article
that it accessorizes.” 282 F.3d at 1352. The truck tents at issue here do not
directly affect the car or truck’s operation. As above in the parts analysis, the
tents merely take advantage of the truck’s flat-bed to sit upon, it does not
contribute to the safe and efficient operation of the truck, it is not necessary
to enhance the truck or make it work. In fact, the truck must be parked or
stopped, unmoving and not performing its essential function at a motor
vehicle in order for the tents to work. It doesn’t act directly on the motor
vehicle at all, the two articles (car and tent) operate independently of one
another completely.

The tents are thus not “parts” nor are they “accessories” as it is understood
by the HTSUS. The tents do not pass muster under EN (III)(C)(4) to Section
XVII, HTSUS, which provides that parts and accessories are excluded from
this heading if they are covered more specifically elsewhere in the nomen-
clature. This provision, read in concert with Additional U.S. Rule of Inter-
pretation 1 (c), is clear that an eo nominee provision in the HSTUS takes
precedence over a parts or accessories provision. In sum, the subject truck
tents fits within the provision for “tents” of heading 6306, HTSUS.

HOLDING:

Under the authority of GRI 1, and additional U.S. Rule of Interpretation
1(c), the subject truck tents are classified in heading 6306, HTSUS. They are
specifically provided for in subheading 6306.22.90, HTSUS, which provides
for “Tents: Of synthetic fibers: Other.” The column one general rate of duty is
8.8% ad valorem.

Duty rates are provided for your convenience and are subject to change.
The text of the most recent HTSUS and the accompanying duty rates are
provided on the internet at www.usitc.gov/tata/hts/.

EFFECT ON OTHER RULINGS:

NY F83566, dated March 27, 2000, NY H80029, dated April 26, 2001, and
NY 818242, dated February 21, 1996 are REVOKED.
Sincerely,

Myres B. HArRMON,
Director
Commercial and Trade Facilitation Division
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GENERAL NOTICE
19 CFR PART 177

PROPOSED REVOCATION OF ONE RULING LETTER AND
REOVCATION OF TREATMENT RELATING TO THE
TARIFF CLASSIFCIATION OF BERGAZID OA-4000

AGENCY: U.S. Customs and Border Protection (CBP), Department
of Homeland Security.

ACTION: Notice of proposed modification of a ruling letter and
revocation of treatment concerning the tariff classification of Ber-
gazid OA-4000.

SUMMARY: Pursuant to section 625(c), Tariff Act of 1930, (19
U.S.C. 1625(c)), as amended by section 623 of Title VI (Customs
Modernization) of the North American Free Trade Agreement Imple-
mentation Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises
interested parties that CBP intends to revoke one ruling letter per-
taining to the tariff classification of Bergazid OA-4000, under the
Harmonized Tariff Schedule of the United States (HTSUS). CBP also
proposes to revoke any treatment previously accorded by it to sub-
stantially identical transactions. Comments are invited on the cor-
rectness of the proposed action.

DATES: Comments must be received on or before March 27, 2015.

ADDRESSES: Written comments (preferably in triplicate) are to
be addressed to U.S. Customs and Border Protection, Office of
Regulations and Rulings, Attention: Trade and Commercial
Regulations Branch, 90 K Street NE., 10" Floor, Washington, DC
20229-1177. Arrangements to inspect submitted comments should
be made in advance by calling Mr. Joseph Clark at (202) 325-0118.

FOR FURTHER INFORMATION CONTACT: Emily Beline,
Tariff Classification and Marking Branch, Regulations and Rulings,
Office of International Trade, (202) 325-7799.

SUPPLEMENTARY INFORMATION:
Background
On December 8, 1993, Title VI, (Customs Modernization), of the
North American Free Trade Agreement Implementation Act (Pub. L.
103-182, 107 Stat. 2057), (Title VI), became effective. Title VI

amended many sections of the Tariff Act of 1930, as amended and
related laws. Two new concepts which emerge from the law are
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“informed compliance” and “shared responsibility.” These concepts
are premised on the idea that in order to maximize voluntary com-
pliance with customs laws and regulations, the trade community
needs to be clearly and completely informed of its legal obligations.

Accordingly, the law imposes a greater obligation on CBP to provide
the public with improved information concerning the trade commu-
nity’s responsibilities and rights under the customs and related laws.

In addition, both the trade and CBP share responsibility in carrying
out import requirements. For example, under section 484 of the
Tariff Act of 1930, as amended (19 U.S.C. § 1484), the importer of
record is responsible for using reasonable care to enter, classify and
value imported merchandise, and provide any other information nec-
essary to enable CBP to properly assess duties, collect accurate sta-
tistics and determine whether any other applicable legal requirement
is met.

Pursuant to section 625(c)(1), Tariff Act of 1930, as amended (19
U.S.C. 1625(c)(1)), this notice advises interested parties that CBP
intends to revoke one ruling letter pertaining to the classification of
Bergazid OA-4000. Although in this notice CBP is specifically refer-
ring to New York Ruling Letter (NY) N237986, dated April 12, 2013,
(Attachment A), this notice covers any rulings on this merchandise
which may exist but have not been specifically identified. CBP has
undertaken reasonable efforts to search existing databases for rul-
ings in addition to the ones identified. No further rulings have been
found. Any party who has received an interpretive ruling or decision
(i.e., ruling letter, internal advice memorandum or decision or protest
review decision) on the merchandise subject to this notice should
advise CBP during this notice period.

Similarly, pursuant to section 625(c)(2), Tariff Act of 1930, as
amended (19 U.S.C. 1625(c)(2)), CBP intends to modify any treatment
previously accorded by CBP to substantially identical transactions.
This treatment may, among other reasons, be the result of the im-
porter’s reliance on a ruling issued to a third party, CBP personnel
applying a ruling of a third party to importations of the same or
similar merchandise, or the importer’s or CBP’s previous interpreta-
tion of the HTSUS. Any person involved in substantially identical
transactions should advise CBP during this notice period. An import-
er’s failure to advise CBP of substantially identical transactions or of
a specific ruling not identified in this notice may raise issues of
reasonable care on the part of the importer or its agents for impor-
tations of merchandise subsequent to the effective date of the final
notice of this proposed action.
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In NY N237986, CBP classified Bergazid OA-4000, a mixture of
approximately 70% or more of Oleic Acid with Linoleic and Stearic
Acids as the majority of the balance, in subheading 3824.90.41, HT-
SUS, which provides for, “Prepared binders for foundry molds or
cores; chemical mixtures of fatty acid esters products and prepara-
tions of the chemical or allied industries (including those consisting of
mixtures of natural products), not elsewhere specified or included:
Other: Fatty substances of animal or vegetable origin and mixtures
thereof; Mixtures of fatty acid esters.”

It is now CBP’s position that this classification was in error, and the
Bergazid OA-4000 is properly classified under subheading
3823.19.20, HTSUS, which provides for, “Industrial monocarboxylic
fatty acids; acid oils from refining; industrial fatty alcohols: industrial
monocarboxylic fatty acids; acid oils from refining: other: derived
from coconut, palm-kernel or palm oil.”

Pursuant to 19 U.S.C. 1625(c)(1), CBP intends to revoke NY
N237986 and any other ruling not specifically identified in order to
reflect the proper classification of the merchandise pursuant to the
analysis set forth in Headquarters Ruling (HQ) H254695, (Attach-
ment B). Additionally, pursuant to 19 U.S.C. 1625(c)(2), CBP intends
to revoke any treatment previously accorded by CBP to substantially
identical transactions. Before taking this action, we will give consid-
eration to any written comments timely received.

Dated: February 9, 2015
A1LLYSON MATTANAH
for
MyLEs B. HARMON,

Director
Commercial and Trade Facilitation Division

Attachments
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[ATTACHMENT A]

N237986
April 12, 2013
CLA-2-38:0T:RR:NC:2:235
CATEGORY: Classification
TARIFF NO.: 3824.90.4140
Ms. SanDI SIEGEL
M.E. Day & Co., Inc.
700 W. Virainia St, Surre 300
Miwavkee, WI 53204

Dear Ms. SIEGEL:

RE: The tariff classification of Bergazid OA-4000 from Malaysia

In your letter dated January 09, 2013 you requested a tariff classification
ruling on behalf of Berg & Schmidt America, LLC. Documentation received
with your request was sent to our laboratory for review. That review is now
complete and our assessment is as follows.

The instant product is called Bergazid OA-4000 (CAS# 88895-93—6). The
Bergazid OA-4000 is indicated to consist of mixtures of fatty acids. It is a
mixture of several unsaturated fatty acids containing predominantly Oleic
Acid .

The applicable subheading for the Bergasurf OA-4000 will be
3824.90.4140, Harmonized Tariff Schedule of the United States (HTSUS),
which provides for: “Prepared binders for foundry molds or cores; chemical
mixtures of fatty acid esters products and preparations of the chemical or
allied industries (including those consisting of mixtures of natural products),
not elsewhere specified or included (con.): Other (con.): Fatty substances of
animal or vegetable origin and mixtures thereof, Mixtures of fatty acid
esters”. The general rate of duty is 4.6 percent ad valorem.

Duty rates are provided for your convenience and are subject to change.
The text of the most recent HTSUS and the accompanying duty rates are
provided on World Wide Web at http://www.usitc.gov/tata/hts/.

This ruling is being issued under the provisions of Part 177 of the Customs
Regulations (19 C.F.R. 177).

A copy of the ruling or the control number indicated above should be
provided with the entry documents filed at the time this merchandise is
imported. If you have any questions regarding the ruling, contact National
Import Specialist Paul Hodgkiss at (646) 733-3046.

Sincerely,
Trowmas J. Russo

Director
National Commodity Specialist Division
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[ATTACHMENT B]

HQ H254695
CLA-20T:RR:CTF:TCM: H254695 ERB
CATEGORY: Classification
TARIFF NO.: 3823.19.20
Ms. SanNDI SIEGEL
M.E. Day & Co., Inc.
700 W. Virginia Streer, Surre 300
Mirwavkee, WI 53204

RE: Revocation of NY N237986; Tariff classification of Bergazid OA-4000

DEAR Ms. SIEGEL:

U.S. Customs and Border Protection (CBP) issued M.E. Day & Co., Inc.
(M.E. Day & Co) New York Ruling Letter (NY) N237986 on April 12, 2013, on
behalf of your client, Berg & Schmidt America, LLC. NY N237986 pertains
to the tariff classification under the Harmonized Tariff Schedule of the
United States, (HT'SUS) of a product called Bergazid OA-4000, a mixture of
approximately 70% or more of Oleic acid with Linoleic and Stearic acids as
the majority of the balance.® We have since reviewed NY N237986 and find
it to be in error with respect to the classification of the product, which is
described in detail herein.

FACTS:

NY N237986 found the following:

The instant product is called Bergazid OA-4000 (CAS # 88895-93-6). The
Bergazid OA-4000 is indicated to consist of mixtures of fatty acids. It is a
mixture of several unsaturated fatty acids containing predominantly
Oleic Acid.

The applicable subheading for the Burgasurf 0A-4000% will be
3824.90.4140, Harmonized Tariff Schedule of the United States (HTSUS),
which provides for: “Prepared binders for foundry molds or cores; chemi-
cal mixtures of fatty acid esters products and preparations of the chemical
or allied industries (including those consisting of mixtures of natural
products), not elsewhere specified or included (con.): Other (con.): Fatty
substances of animal or vegetable origin and mixtures thereof;, Mixtures
of fatty acid esters”. The general rate of duty is 4.6 percent ad valorem.

! Qleic acid is a fatty acid that occurs naturally in various animal and vegetable fats and
oils. In chemical terms it is classified as a monounsaturated omega-9 fatty acid. Linoleic
acid is a polyunsaturated omega-6 fatty acid. It belongs to one of the two families of
essential fatty acids, which means that the human body cannot synthesize it from other
food components. Burr, G.O., Burr, M.M., and Miller, E. (1932). “On the nature and role of
the fatty acids essential in nutrition. ” J. Biol. Chem. 86 (587): 1-9. Stearic acid is one of the
most common saturated fatty acids found in nature, and occurs in many animal and
vegetable fats and oils. It is most often found in the production of detergents, soaps and
cosmetics. It is prepared by the process of saponification of fats and oils, using hot water
(above 200°C) leading to the hydrolysis of triglycerides. The resulting mixture is then
distilled. Commercial stearic acid is often a mixture of stearic and palmitic acids. Beare-
Rogers, J.; Dieffenbacher, A; Holm, J.V. (2001). “Lexicon of lipid nutrition (IUPAC) Technical
Report ” Pure and Applied Chemistry 73 (4): 685—-744.

2 “Burgasurf” is a typo. The product’s name is confirmed as Bergazid OA-4000.
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A sample of the product was submitted to CBP for laboratory analysis. CBP
Laboratory Report NY20130332 was issued March 28, 2013 and it stated the
following:

Product Name: Bergazid OA-4000
CAS#: 88895-93-6
CAS Name: Fatty Acids, C18-UNSATD.

As per the information received, the product is a mixture of several fatty
acids containing predominantly oleic acid (about 70%), with linolenic acid
and stearic acid (less than 20% each) with other fatty acids in trace
amounts.

Functional Groups: Mono carboxylic fatty acids, carbonyl.

In its request for reconsideration of NY N237986, M.E. Day & Co. also
provided additional information regarding the Bergazid OA-4000 product.
Namely, that it is composed of Oleic acid and fatty acid C18 unsaturated. It
is produced from palm oil and palm kernel oil in Malaysia, and is used chiefly
for food ingredients, cosmetics and cleaners, and certain technical applica-
tions. Further, M.E. Day & Co. points to N237985, dated March 2, 2013 which
classified a similar product, Bergazid OA-2000, (CAS# 88895-93—6) which
also consists of Oleic acid, specifically fatty acids, C-18 unsaturated, in
subheading 3823.19.20, HTSUS.

ISSUE:

Whether Bergazid OA-4000 is classified as a mixture of fatty acid of
heading 3823, HTSUS, or as an other chemical preparation of heading 3824,
HTSUS?

LAW AND ANALYSIS:

Classification under the HTSUS is made in accordance with the General
Rules of Interpretation (GRI). GRI 1 provides that the classification of goods
shall be determined according to the terms of the headings of the tariff
schedule and any relative Section or Chapter Notes. In the event that the
goods cannot be classified solely on the basis of GRI 1, and if the headings and
legal notes do not otherwise require, the remaining GRIs may then be ap-
plied.

The HTSUS provisions under consideration in this case are as follows:

3823 Industrial monocarboxylic fatty acids; acid oils from refining; indus-
trial fatty alcohols:

Industrial monocarboxylic fatty acids; acid oils from refin-

ing:
3823.19 Other:
3823.19.20 Derived from coconut, palm-kernel or
palm oil.
3824 Prepared binders for foundry molds or cores; chemical products and

preparations of the chemical or allied industries (including those con-
sisting of mixtures of natural products), not elsewhere specified or
included:

3824.90 Other:
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3824.90.41 Fatty substances of animal or vegetable origin and

mixtures thereof.

In understanding the language of the HTSUS, the Explanatory Notes
(ENs) of the Harmonized Commodity Description and Coding System, which
constitute the official interpretation of the HTSUS at the international level,
may be utilized. The ENs, although not dispositive or legally binding, pro-
vides a commentary on the scope of each heading, and are generally indica-
tive of the proper interpretation of the HTSUS. See T.D. 89-80, 54 Fed. Reg
35127, 35128 (August 23, 1989).

The EN to heading 38.23 states the following in relevant part:

Industrial monocarboxylic fatty acids are generally manufactured by the
saponification or hydrolysis of natural fats or oils. Separation of solid
(saturated) and liquid (unsaturated) fatty acids is usually done by crys-
tallisation either with or without solvent. The liquid part (commercially
known as oleic acid or olein) consists of oleic acid and other unsaturated
fatty acids (e.g. linoleic and linolenic acids) together with small amounts
of saturated fatty acids. The solid part (commercially known as stearic
acid or stearin) consists mainly of palmitic and stearic acids with a small
portion of unsaturated fatty acids.

This heading includes, inter alia:

(D

(2)

3

(4)

(%)

(6)

)

Commercial stearic acid (stearin) which is a white solid material
with a characteristic odour. It is relatively hard and rather brittle
and is usually marketed in the form of beads, flakes or powder. It is
also marketed in liquid form when transported hot in isothermal
tanks.

Commercial oleic acid (olein) which is a colourless to brown oily
liquid with a characteristic odour.

Tall oil fatty acids (TOFA) which consists primarily of oleic and
linoleic acid. They are obtained by the distillation of crude tall oil and
contain by weight 90% or more (calculated on the weight of the dry
product) of fatty acids.

Distilled fatty acids which are obtained after hydrolytic splitting of
various fats and oils (e.g., coconut oil, palm oil, tallow) followed by a
purification process (distillation).

Fatty acid distillate, obtained from fats and oils which have been
subjected to vacuum distillation in the presence of steam as part of
a refining process. Fatty acid distillate is characterised by a high free
fatty acid (ffa) content.

Fatty acids obtained by catalytic oxidation of synthetic hydrocarbons
of a high molecular weight.

Acid oils from refining, with a relatively high free fatty acid content,
prepared by decomposing with mineral acid the soap-stock obtained
during the refining of crude oils.

This heading excludes:

(a)

Oleic acid, of a purity of 85% or more (calculated on the weight of the
dry product)(heading 29.16).
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Heading 3824.90, HTSUS is a “basket provision,” in that it provides for
products which are “not elsewhere specified or included.” Before CBP classi-
fies a product in the basket provision heading 3824, HTSUS, classification in
heading 3823, HTSUS, as an industrial monocarboxylic fatty acid must be
considered.

According to the CBP laboratory report, as well as additional product
information provided by M.E. Day & Co., the subject merchandise is com-
prised of over 70% Oleic acid with Linoleic and Stearic acids as the majority
of the balance. In Headquarters Ruling (HQ) W967992, dated February 6,
2007, CBP considered the classification of a palm fatty acid distillate. The
fatty free acids there included Palmitic acid (about 45-50%), Oleic acid (about
35-36%), Linoleic acid (about 8-9%), and Stearic acid (about 5-6%). The
remaining components were not fatty free acids. There, CBP noted that to be
considered an industrial monocarboxylic fatty acid, a product must go
through an industrial process that includes fractional distillation. Further, a
carboxylic acid is composed of a “broad array of organic acids” that end in a
carboxyl group, and typically, a carboxylic acid includes “the large and im-
portant class of fatty acids.” Id citing Hawley’s Condensed Chemical Dictio-
nary 223 (129 ed. 1993). A fatty acid is a “carboxylic acid derived from or
contained in an animal or vegetable fat or oil.” Hawley’s, supra, at 507. The
chemical composition of the Bergazid OA-4000 meets the definition of a
monocarboxylic acids because it is a mixture of 70% monocarboxylic fatty
acids derived from palm kernel or palm oil. The ENs also indicate that
products including Stearic acid are classified in heading 3823, HTSUS when
it states that in the separation of solid and liquid fatty acids, “The solid part
(commercially known as stearic acid or stearin) consists mainly of palmitic
and stearic acids with a small proportion of unsaturated fatty acids” are
included inter alia. See EN. 3823(A).

Moreover, the ENs to heading 3823, HTSUS, support classification in that
heading because it includes distilled fatty acids which are obtained after
hydrolytic splitting of various fats and oils (e.g. coconut oil, palm oil, tallow)
followed by distillation. Bergazid OA-4000 meets this description because the
stearic acid component follows this same production process. Note, pursuant
to the ENs, oleic acid of a purity of 85% or more is excluded, but that does not
exclude the subject merchandise here as CBP’s laboratories found the Oleic
acid component to be approximately 70%.

Furthermore, previous CBP rulings support classification of Bergazid OA-
4000 in heading 3823, HTSUS. See N237985, dated March 1, 2013, which
classified a substantially similar product, described as “Oleic Acid,” fatty
acids, C-18, unsaturated (Bergazid OA-2000) in heading 3823, HTSUS. And
see HQ962115, dated February 1, 1999, classifying a solution of approxi-
mately 45% stearic acid, 55% palmitic acid, and 0.1% oleic acid (also a
saturated fatty acid) in heading 3823, HTSUS. Therefore, Bergazid OA-4000
is classifiable in heading 3823, HTSUS. It is specifically provided for in
subheading 3823.19.20, as industrial monocarboxylic fatty acids: Other: de-
rived from palm oil.”

HOLDING:

By application of GRI 1, the subject Bergazid OA-4000 is provided for in
heading 3823, HTSUS. It is specifically provided for under subheading
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3823.19.20, HTSUS, which provides for, “Industrial monocarboxylic fatty
acids; acid oils from refining; industrial fatty alcohol: Industrial monocar-
boxylic fatty acids; acid oils from refining: Other: Derived from coconut,
palm-kernel or palm oil.” The column one, general rate of duty is 2.3% ad
valorem.

Duty rates are provided for your convenience and subject to change. The
text of the most recent HTSUS and the accompanying duty rates are provided
at www.usitc.gov

EFFECT ON OTHER RULINGS:

NY N237986, dated April 12, 2013, is hereby REVOKED.
MyrLes B. Harmon,
Director
Commercial and Trade Facilitation Division
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GENERAL NOTICE
19 CFR PART 177

PROPOSED REVOCATION OF TWO RULING LETTERS
AND REVOCATION OF TREATMENT RELATING TO THE
TARIFF CLASSIFCIATION OF CERTAIN “GAZEBOS”

AGENCY: U.S. Customs and Border Protection (CBP), Department
of Homeland Security.

ACTION: Notice of proposed revocation of two ruling letters and
revocation of treatment concerning the tariff classification of certain
“gazebos.”

SUMMARY: Pursuant to section 625(c), Tariff Act of 1930, (19
U.S.C. 1625(c)), as amended by section 623 of Title VI (Customs
Modernization) of the North American Free Trade Agreement Imple-
mentation Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises
interested parties that CBP intends to revoke two ruling letters
pertaining to the tariff classification of certain “gazebos” under the
Harmonized Tariff Schedule of the United States (HTSUS). CBP also
proposes to revoke any treatment previously accorded by it to sub-
stantially identical transactions. Comments are invited on the cor-
rectness of the proposed action.

DATES: Comments must be received on or before March 27, 2015.

ADDRESSES: Written comments are to be addressed to U.S.
Customs and Border Protection, Regulations and Rulings,
Attention: Trade and Commercial Regulations Branch, 90 K Street
NE., 10" Floor, Washington, DC 20229-1177. Submitted comments
may be inspected at U.S. Customs and Border Protection, 90 K
Street NE, 10*® floor during regular business hours. Arrangements

to inspect submitted comments should be made in advance by
calling Mr. Joseph Clark at (202) 325-0118.

FOR FURTHER INFORMATION CONTACT: Emily Beline,
Tariff Classification and Marking Branch, Regulations and Rulings,
Office of International Trade, (202) 325-7799.
SUPPLEMENTARY INFORMATION:
Background
On December 8, 1993, Title VI, (Customs Modernization), of the

North American Free Trade Agreement Implementation Act (Pub. L.
103-182, 107 Stat. 2057), (Title VI), became effective. Title VI
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amended many sections of the Tariff Act of 1930, as amended and
related laws. Two new concepts which emerge from the law are
“informed compliance” and “shared responsibility.” These concepts
are premised on the idea that in order to maximize voluntary com-
pliance with customs laws and regulations, the trade community
needs to be clearly and completely informed of its legal obligations.

Accordingly, the law imposes a greater obligation on CBP to provide
the public with improved information concerning the trade commu-
nity’s responsibilities and rights under the customs and related laws.

In addition, both the trade and CBP share responsibility in carrying
out import requirements. For example, under section 484 of the
Tariff Act of 1930, as amended (19 U.S.C. § 1484), the importer of
record is responsible for using reasonable care to enter, classify and
value imported merchandise, and provide any other information nec-
essary to enable CBP to properly assess duties, collect accurate sta-
tistics and determine whether any other applicable legal requirement
is met.

Pursuant to section 625(c)(1), Tariff Act of 1930, as amended (19
U.S.C. 1625(c)(1)), this notice advises interested parties that CBP
intends to revoke two ruling letters pertaining to the classification of
certain lightweight, outdoor canopies, referred to in the rulings as
either “gazebos” or “canopy shelters.” Although in this notice CBP is
specifically referring to New York Ruling Letter (NY) N230084, dated
August 29, 2012, and NY N236254, dated December 14, 2012 (At-
tachments A and B), this notice covers any rulings on this merchan-
dise which may exist but have not been specifically identified. CBP
has undertaken reasonable efforts to search existing databases for
rulings in addition to the ones identified. No further rulings have
been found. Any party who has received an interpretive ruling or
decision (i.e., ruling letter, internal advice memorandum or decision
or protest review decision) on the merchandise subject to this notice
should advise CBP during this notice period.

Similarly, pursuant to section 625(c)(2), Tariff Act of 1930, as
amended (19 U.S.C. 1625(c)(2)), CBP intends to modify any treatment
previously accorded by CBP to substantially identical transactions.
This treatment may, among other reasons, be the result of the im-
porter’s reliance on a ruling issued to a third party, CBP personnel
applying a ruling of a third party to importations of the same or
similar merchandise, or the importer’s or CBP’s previous interpreta-
tion of the HTSUS. Any person involved in substantially identical
transactions should advise CBP during this notice period. An import-
er’s failure to advise CBP of substantially identical transactions or of
a specific ruling not identified in this notice may raise issues of
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reasonable care on the part of the importer or its agents for impor-
tations of merchandise subsequent to the effective date of the final
notice of this proposed action.

In NY N230084, dated August 29, 2012, CBP classified a gazebo
under subheading 7308.90.95, HTSUS, which provides for, “Struc-
tures (excluding prefabricated buildings of heading 9406) and parts of
structures...of iron or steel: Other: Other.” In NY N236254, dated
December 14, 2012, CBP also classified a gazebo under 7308.90.95,
HTSUS, which provides for, “Structures (excluding prefabricated
buildings of heading 9406) and parts of structures...of iron or steel:
Other: Other.” It is now CBP’s position that these gazebos are prop-
erly classified under subheading 3926.90.99, HT'SUS, which provides
for other articles of plastics.

Pursuant to 19 U.S.C. 1625(c)(1), CBP intends to revoke N230084
and N236254 and any other ruling not specifically identified in order
to reflect the proper classification of the merchandise pursuant to the
analysis set forth in Headquarters Ruling (HQ) H262026, (Attach-
ment C). Additionally, pursuant to 19 U.S.C. 1625(c)(2), CBP intends
to revoke any treatment previously accorded by CBP to substantially
identical transactions. Before taking this action, we will give consid-
eration to any written comments timely received.

Dated: February 9, 2015
Ieva K. O’'ROURKE
for

MyLes B. HARMON,
Director
Commercial and Trade Facilitation Division

Attachments
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[ATTACHMENT A]

N230084
August 29, 2012
CLA-2-73:0T:RR:NC:1:117
CATEGORY: Classification
TARIFF NO.: 7308.90.9590
Ms. Avice Liv
Arico InTERNATIONAL USA, INC.
501 S. ANDREWS AVE
Fr. LauperpaLE, FL 33301

RE: The tariff classification of a gazebo from China

DEear Ms. Avice Liu:

In your letter dated July 31, 2012 you requested a tariff classification
ruling. You submitted descriptive literature, diagrams, photographs and fab-
ric material samples.

The product to be imported is item number AO50MA00075, gazebo. The
product is comprised of steel tubes weighing 4.5kgs, PE fabric at 1.2kgs and
the plastic part with a weight of 0.3kgs. The steel tubes outline the frame
and a fire retardant PE cover forms the roof. The PE roof is placed over the
steel frame. All components will be packed in one box and assembly is
required.

The applicable subheading for the gazebo will be 7308.90.9590, Harmo-
nized Tariff Schedule of the United States (HTSUS), which provides for
structures (excluding prefabricated buildings of heading 9406) and parts of
structures (for example, bridges and bridge sections, lock gates, towers,
lattice masts, roofs, roofing frameworks, doors and windows and their frames
and thresholds for doors, shutters, balustrades, pillars and columns) of iron
or steel; plates, rods, angles, shapes, sections, tubes and the like, prepared for
use in structures of iron or steel: Other, Other, Other, Other, Other. The rate
of duty will be free.

Duty rates are provided for your convenience and are subject to change.
The text of the most recent HTSUS and the accompanying duty rates are
provided on World Wide Web at http://www.usitc.gov/tata/hts/.

This ruling is being issued under the provisions of Part 177 of the Customs
Regulations (19 C.F.R. 177).

A copy of the ruling or the control number indicated above should be
provided with the entry documents filed at the time this merchandise is
imported. If you have any questions regarding the ruling, contact National
Import Specialist Mary Ellen Laker at (646) 733-3020.

Sincerely,
Tromas J. Russo
Director
National Commodity Specialist Division
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[ATTACHMENT B]

N236254
December 14, 2012
CLA-2-73:0T:RR:NC:1:117
CATEGORY: Classification
TARIFF NO.: 7308.90.9590
Mz. Kim Youna
BDP INTERNATIONAL INC.
2929 WarLker Rp NW 2np FLoor
GRrAND RapiDs, MI 49544

RE: The tariff classification of a gazebo from China

DEear Mr. Youna:

In your letter dated December 3, 2012 you requested a tariff classification
ruling on behalf of your client Meijer Distribution. You have submitted
descriptive literature, diagrams, and a fabric material sample.

The product to be imported is a canopy shelter identified as model number
25757. 1t consists of a one piece cover, a 10’ x 20’ steel frame, bungee cords,
footplates and spike anchors. The canopy fabric is woven of polyethylene
strips that measure not over 5mm in width and is laminated on both sides
with a plastic material which renders it waterproof.

The applicable subheading for the gazebo will be 7308.90.9590, Harmo-
nized Tariff Schedule of the United States (HTSUS), which provides for
structures (excluding prefabricated buildings of heading 9406) and parts of
structures (for example, bridges and bridge sections, lock gates, towers,
lattice masts, roofs, roofing frameworks, doors and windows and their frames
and thresholds for doors, shutters, balustrades, pillars and columns) of iron
or steel; plates, rods, angles, shapes, sections, tubes and the like, prepared for
use in structures of iron or steel: Other, Other, Other, Other, Other. The rate
of duty will be free.

Duty rates are provided for your convenience and are subject to change.
The text of the most recent HTSUS and the accompanying duty rates are
provided on World Wide Web at http:/www.usitc.gov/tata/hts/.

This ruling is being issued under the provisions of Part 177 of the Customs
Regulations (19 C.F.R. 177).

A copy of the ruling or the control number indicated above should be
provided with the entry documents filed at the time this merchandise is
imported. If you have any questions regarding the ruling, contact National
Import Specialist Mary Ellen Laker at (646) 733—3020.

Sincerely,

Trowmas J. Russo
Director
National Commodity Specialist Division
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[ATTACHMENT C]

HQ H252026
CLA-2 OT:RR: CTF:TCM:H252026 ERB
CATEGORY: Classification
TARIFF NO.: 3926.90.99
Ms. Avice Liv
Arico InTERNATIONAL USA, INC.
501 S. ANDREWS AVENUE
Forr LaupErRDALE, FL 33301

Mz. Kim Youna

BDP INTERNATIONAL INC.
2929 WaLker Roap NW
2" Froor

GranD Rarips, MI 49544

RE: Revocation of NY N230084, and NY N236254; tariff classification of
“gazebos” and canopy shelters

Drar Ms. Liv ano Mr. Youna:

This letter is to inform you that U.S. Customs and Border Protection (CBP)
has reconsidered New York Ruling Letter (NY) N230084, issued to Atico
International USA, Inc. (Atico) on August 29, 2012, and NY N236254 issued
to BDP International (BDP) on December 14, 2012, concerning the classifi-
cation under the Harmonized Tariff Schedule of the United States (HTSUS)
of gazebos from China. We have reviewed these two rulings and found them
to be incorrect. Accordingly, for the reasons set forth below, we are revoking
these rulings.

FACTS:

CBP stated in NY N230084 the following:

The product to be imported is item number AO50MAO0075, gazebo. The
product is comprised of steel tubes weighing 4.5 kgs, PE fabric at 1.2 kgs
and the plastic part with a weight of 0.3kgs. The steel tubes outline the
frame and a fire retardant PE cover forms the roof. The PE roof is placed
over the steel frame. All components will be packed in one box and
assembly is required.

The applicable subheading for the gazebo will be 7308.90.9590, Harmo-
nized Tariff Schedule of the United States (HTSUS) which provides for
structures...

PE stands for “polyethylene,” and in this context the product is a PE tarp,
a waterproof laminate of woven strips and sheet material. Atico’s ruling
request submission stated that the PE cover or shroud measures 10’ x 10’
along the top, and 10’ x 10’ along the floor, forming a square, is PE 100G, and
is treated with fire retardant material which satisfies CPAI-84, a flammabil-
ity standard written by the Industrial Fabrics Association International.’
CBP stated in NY N236254 the following: It does not have fabric “walls.” The
steel tube legs measure 24 mm, and the roof measures 18 mm.

1 See http:/ / tentexperts.org/ safety | safetyarticles / flammabilityrequirements
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CBP stated in NY N236254 the following:

The product to be imported is a canopy shelter identified as model num-
ber 25757. It consists of a one-piece cover, a 10’ x 20’ steel frame, bungee
cords, footplates and spike anchors. The canopy fabric is woven of poly-
ethylene strips that measure not over 5mm in width and is laminated on
both sides with a plastic material which renders it waterproof. The ap-
plicable subheading for the gazebo will be 7308.90.95, Harmonized Tariff
Schedule of the United States (HTSUS) which provides for structures...
BDP’s ruling request submission stated that the canopy has been treated so
as to be UV protectant, with added fade blockers and anti-aging and anti-
fungal agents. It does not have fabric “walls.” It is advertised as being quick
and east to set up, and is “Great for: camping, decks/patios, special/corporate
events, shade and protection.”

ISSUE:
What is the tariff classification of the subject “gazebos” or outdoor canopies.
LAW AND ANALYSIS:

Classification under the HT'SUS is made in accordance with the General
Rules of Interpretation (GRI). GRI 1 provides that the classification of goods
shall be determined according to the terms of the headings of the tariff
schedule and any relative Section or Chapter Notes. In the event that the
goods cannot be classified solely on the basis of GRI 1, and if the headings and
legal notes do not otherwise require, the remaining GRIs may then be ap-
plied. The HTSUS provisions under consideration are as follows:

3926 Other articles of plastics and articles of other materials of headings
3901 to 3914:

sk

7308 Structures (excluding prefabricated buildings of heading 9406) and
parts of structures (for example, bridges and bridge sections, lock
gates, towers, lattice masts, roofs, roofing frameworks, doors and
windows and their frames and thresholds for doors, shutters, balus-
trades, pillars and columns) of iron or steel; plates, rods, angles,
shapes, sections, tubes and the like, prepared for use in structures of
iron or steel:

The Court of International Trade (CIT) addressed the scope of “tents” of
heading 6306, HTSUS, in Target Stores v. United States, Court No. 06—00444
(Slip Op. 12-41, March 22, 2012) when it considered certain products de-
scribed as “gazebos.” There the CIT noted that “tents” are typically light-
weight, portable shelters, which form an enclosure around the user to protect
users from weather elements other than mere sunshine. They are designed to
set up and collapse quickly, are easily transported, and they are not land-
scape design features or akin to permanent shelters. Conversely, the products
before the CIT in Target Stores, supra, were substantial in nature, could
accommodate furniture, were assembled and disassembled in a manner that
is time-consuming and requires the use of components, tools, and other
techniques not associated with the easy setting up or taking down of tents.



80 CUSTOMS BULLETIN AND DECISIONS, VOL. 49, No. 8, FEBruARY 25, 2015

Moreover, the subject merchandise in Target Stores, supra, are frequently
used as a landscape design feature in a sight plan. They are often made of
steel and wood, and not fabric or textiles. The CIT thus ruled that because the
gazebos were not prima facie classified under heading 6306, HTSUS, as
tents, they were classified under heading 7308, HTSUS, as structures of
steel.

This decision is instructive here with respect to whether the instant mer-
chandise falls under the scope of heading 6306, HTSUS. Although the instant
merchandise is designed to facilitate easy assembly or set-up, we note that
when in use, neither product protects the user from weather elements other
than sunshine any more or less than the merchandise subject to Target
Stores, supra. Accordingly, we find that the instant merchandise is not prima
facie classifiable under heading 6306, HTSUS, as “tents.” That said, the
subject gazebos are also not prima facie classifiable as a “structure of iron or
steel.” The gazebos in N230084 are very lightweight, portable, “pop-up”
canopies, which require little expert knowledge to assemble, and can likely be
done by a single person with minimal (if any) external tools. They are
advertised as great for picnics, temporary or seasonal events. They are not
permanent shelters, they are not made of heavy metal, and there is no
indication they are used as a landscape design feature. The gazebos of
N236254 are heavier; online advertisements indicate they weigh around
seventy (70) pounds and feature six legs and may require two persons to
assemble. But they too require little expert knowledge, or outside tools, and
the product’s packaging included with the original submission as well as the
aforementioned online advertisements state that they are for seasonal shade,
great for camping, commercial job sites, picnic areas, backyard events, pools
or patio use. They are not permanent shelters, and there is no indication they
are used as a landscape design feature. Neither product is akin to the
exemplars listed in the EN to chapter 73, and nor are they characterized by
the fact that “once they are put in position, they generally remain in that
position.”®

The subject merchandise is a composite good, composed of a plastic textile
cover and steel tube legs and frame. GRI 3 (b) provides:

(b) Mixtures, composite goods consisting of different materials or made up
of different components, and goods put up in set for retail sale, which
cannot be classified by reference to 3(a), shall be classified as if they
consisted of the material or component which gives them their essential
character, insofar as this criterion is applicable.

2 The Harmonized Commodity Description and Coding System Explanatory Notes (ENs)
constitute the official interpretation of the Harmonized System. While not legally binding
nor dispositive, the ENs provide a commentary on the scope of each heading of the Har-
monized System and are generally indicative of the proper interpretation of these headings.
See T.D. 89-80, 54 Fed. Reg. 35127, 35128 (August 23, 1989). The EN to Chapter 73 states,
in pertinent part: This heading covers complete or incomplete metal structures as well as
parts of structures. For the purpose of this heading, these structures are characterised by
the fact that once they are put in position, they generally remain in that position. They are
usually made up from bars, rods, tubes, angles, shapes, sections, sheets, plates, wide flats
including so called universal plates, hoop, string, forgings or castings, by riveting, bolting,
wielding, etc.
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The Courts have discussed the application of GRI 3(b) on several occasions.
See Conair Corp. v. United States, 29 CIT 888 (2005); Structural Industries v.
United States, 360 F. Supp. 2d 1330, 1337 — 1338 (Ct. Int’l Trade 2005); and
Home Depot USA, Inc. v. United States, 427 F. Supp. 2d 1278, 1295 — 1356
(Ct. Int’l Trade 2006), aff’d 491 F.3d 1334 (Fed. Cir. 2007). In particular, in
Home Depot, Inc. v. United States, supra, the court stated: “[a]ln essential
character inquiry requires a fact intensive analysis.” 427 F. Supp. 3d at 1284
(Ct. Int’l Trade 2006). The EN (VIII) to GRI 3(b) is also instructive. Therein
it provides:

The factor which determines essential character will vary as between
different kinds of goods. It may, for example, be determined by the nature
of the material or component, its bulk, quantity, weight or value, or by the
role of a constituent material in relation to the use of the goods.

In Home Depot, Inc. v. United States, supra, the CIT examined all the factors
listed in the EN (VIII) to GRI 3(b) to determine the classification of merchan-
dise. The court also noted that the EN list is not exhaustive and that other
factors should be considered, including the article’s name, primary function,
and the “attribute which strongly marks or serves to distinguish what it is.
Its essential character is that which is indispensable to the structure, core or
condition of the article, i.e. what it is.” Id quoting A.N. Deringer, Inc. v. United
States, 66 Cust. Ct. 378 (1971).

In this case, the composite good at issue is composed of a large plastic
canopy of heading 3926, HTSUS, and a steel frame with steel legs of Chapter
73, HTSUS. Though the frames of each product are heavier than its respec-
tive canopy, given the overall weight of each product, this factor does not
heavily weigh in favour of either component imparting the good’s essential
character. Neither importer provided CBP with pricing information, so this
factor also does not weigh in favour of either component. But the primary role
of the subject merchandise is to provide shade and minimal cover for users in
fair weather. The consumer’s expectation is to purchase a means of providing
temporary outdoor shade. The metal frame cannot service this purpose alone;
rather its role is to provide support for the canopy, under which users will sit
or stand. Moreover, the canopies have been treated so as to be waterproof, fire
retardant, anti-fungal, and UV-resistant, whereas the steel frames have no
special treatments on them which benefit users. The essential character of
the subject gazebos is thus, imparted by the canopy itself. It follows then that
the subject merchandise is classified according to the constituent material of
the canopy, as, “Other plastic articles” under heading 3926, HTSUS.

This is consistent with previous HQ rulings whereby CBP classified out-
door canopies according to the material of the cover itself. See NY856811,
dated October 17, 1990, (classifying a dining canopy of polyethylene strips
covered on both sides with a visible plastic coating under heading 3926,
HTSUS as an other article of plastic); NY 802307, dated October 4, 1994
(classifying a dining canopy made of polyethylene under heading 3926, HT-
SUS as an other article of plastic); NY 188445, dated December 2, 2002
(classifying a sun shelter/dining canopy made from clear polyethylene strips
under heading 3936, HTSUS, as an other article of plastic) and NY L81420,
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dated December 17, 2004 (classifying a dining canopy composed of clear
polyethylene fabrics under heading 3926, HTSUS as an other article of
plastic).

HOLDING:

In accordance with GRI 3(b), the subject gazebos are classified in heading
3926, HTSUS. They are specifically provided for in subheading 3926.90.99,
HTSUS, as an “Other article of plastic: Other: Other.” The duty rate is 5.3
percent ad valorem.

Duty rates are provided for your convenience and are subject to change.
The text of the most recent HTSUS and the accompanying duty rates are
provided on the internet at www.usitc.gov/tata/hts/.

EFFECT ON OTHER RULINGS:

NY N230084, dated August 29, 2012, and NY N236254, dated December
14, 2012 are REVOKED.
Sincerely,

MyLes B. Harmon,
Director
Commercial and Trade Facilitation Division
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GENERAL NOTICE
19 CFR PART 177

MODIFICATION OF A RULING LETTER AND
REVOCATION OF TREATMENT RELATING TO
CLASSIFICATION OF PHOSPHOR PLATE BARRIER
ENVELOPES

AGENCY: U.S. Customs and Border Protection, Department of
Homeland Security.

ACTION: Notice of modification of a ruling letter and revocation of
treatment relating to the classification of phosphor plate barrier
envelopes.

SUMMARY: Pursuant to section 625(c), Tariff Act of 1930 (19 U.S.C.
1625 (c)), as amended by section 623 of Title VI (Customs Modern-
ization) of the North American Free Trade Agreement Implementa-
tion Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises inter-
ested parties that Customs and Border Protection (“CPB”) is
modifying a ruling concerning the classification of phosphor plate
barrier envelopes, under the Harmonized Tariff Schedule of the
United States (HTSUS). Similarly, CPB is revoking any treatment
previously accorded by CPB to substantially identical transactions.
Notice of the proposed revocation was published on September 3,
2014, in Volume 48, Number 35, of the CUSTOMS BULLETIN. No
comments were received in response to this notice.

EFFECTIVE DATE: Merchandise entered or withdrawn from
warehouse for consumption on or after April 27, 2015.

FOR FURTHER INFORMATION CONTACT: Allyson
Mattanah, Tariff Classification and Marking Branch (202)
325-0029.

SUPPLEMENTARY INFORMATION:
Background

On December 8, 1993, Title VI (CBP Modernization), of the North
American Free Trade Agreement Implementation Act (Pub. L.
103-182, 107 Stat. 2057) (hereinafter “Title VI”), became effective.
Title VI amended many sections of the Tariff Act of 1930, as amended,
and related laws. Two new concepts which emerge from the law are
“informed compliance” and “shared responsibility.” These con-
cepts are premised on the idea that in order to maximize voluntary
compliance with customs laws and regulations, the trade community
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needs to be clearly and completely informed of its legal obligations.
Accordingly, the law imposes a greater obligation on CBP to provide
the public with improved information concerning the trade commu-
nity’s responsibilities and rights under the customs and related laws.
In addition, both the trade and CBP share responsibility in carrying
out import requirements. For example, under section 484 of the
Tariff Act of 1930, as amended (19 U.S.C. §1484), the importer of
record is responsible for using reasonable care to enter, classify and
value imported merchandise, and to provide any other information
necessary to enable CBP to properly assess duties, collect accurate
statistics and determine whether any other applicable legal require-
ment is met.

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 1625
(c)(1)), as amended by section 623 of Title VI (Customs Moderniza-
tion) of the North American Free Trade Agreement Implementation
Act (Pub. L. 103-182, 107 Stat. 2057), a notice was published in the
CUSTOMS BULLETIN, Volume 48, No. 35, on September 3, 2014,
proposing to revoke New York Ruling Letter (NY) N050327, dated
February 20, 2009, and any treatment accorded to substantially iden-
tical transactions. No comments were received in response to this
notice.

As stated in the proposed notice, this revocation will cover any
rulings on this issue that may exist but have not been specifically
identified. Any party, who has received an interpretive ruling or
decision (i.e., ruling letter, internal advice memorandum or decision
or protest review decision) on the issue subject to this notice, should
have advised CBP during the notice period.

Similarly, pursuant to section 625(c)(2), Tariff Act of 1930 (19
U.S.C. 1625(c)(2)), as amended by section 623 of Title VI, CBP is
revoking any treatment it previously accorded to substantially iden-
tical transactions. Any person involved in substantially identical
transactions should have advised CBP during the notice period. An
importer’s failure to advise CBP of substantially identical transac-
tions or of a specific ruling not identified in this notice, may raise
issues of reasonable care on the part of the importer or its agents for
importations of merchandise subsequent to the effective date of this
final decision.

In NY N050327, CBP classified the merchandise in subheading
3926.90.99, Harmonized Tariff Schedule of the United States (HT-
SUS), which provides for other articles of plastics, other. The refer-
enced ruling is incorrect because the merchandise is not different
with regard to the function of the cover vis-a-vis the x-ray apparatus
from the covers for a CCD/CMOS sensors classified in the same
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ruling. Both types of covers keep the image from being distorted and
provide comfort in the patient’s mouth so that it may be more easily
positioned.

Pursuant to 19 U.S.C. 1625(c)(1), CBP is modifying NY N050327,
and any other ruling not specifically identified, to reflect the proper
classification of the merchandise pursuant to the analysis set forth in
Headquarters Ruling Letter HO61207 (Attached). Additionally, pur-
suant to 19 U.S.C. 1625(c)(2), CBP is revoking any treatment previ-
ously accorded by CBP to substantially identical transactions.

Dated: February 4, 2015

Ieva K. O’ROURKE
For

MyLEs B. HarMON,
Director
Commercial and Trade Facilitation Division

Attachment
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HQ H061207
January 28, 2015
OT:RR:CTF:TCM H061207 ARM
CATEGORY: Classification
TARIFF NO.: 9022.90.60
Mg. Jay Park
ExceL INnTERNATIONAL OF N.Y. CoRp.
146-27 167tu St., Surte 201
Jamarca, NY 11434

RE: Reconsideration of NY N050327; Safe ‘n’ Sure and Deluxe Safe ‘n’ Sure
Phosphor Plate Barrier Envelopes

Dear MR. Park:

This is in response to your letter and submitted sample, dated March 12,
2009, requesting reconsideration of New York Ruling Letter (“NY”) N050327,
dated February 20, 2009, regarding the classification, under the Harmonized
Tariff Schedule of the United States (HTSUS), of phosphor plate barrier
envelopes. We have reviewed that ruling and find it to be incorrect. This
ruling modifies NY N050327.

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 1625 (¢)(1)), as
amended by section 623 of Title VI (Customs Modernization) of the North
American Free Trade Agreement Implementation Act (Pub. L. 103-182, 107
Stat. 2057), ), a notice was published in the CUSTOMS BULLETIN, Volume
48, No. 35, on September 3, 2014, proposing to revoke New York Ruling Letter
(NY) N050327, dated February 20, 2009, and any treatment accorded to
substantially identical transactions. No comments were received in response
to this notice.

FACTS:

The merchandise at issue is the “Safe ‘n’ Sure” and “Deluxe Safe ‘n’ Sure”
Phosphor Plate Barrier Envelopes. In NY N050327, we stated:

The next two samples are the Safe’'n’Sure and Deluxe Safe’'n’Sure Phos-
phor Plate Barrier Envelopes. A phosphor plate is placed in a barrier
envelope and then placed on a film holding device. The phosphor plates
are exposed to x-rays inside the patient’s mouth, removed, and then read
by a specialized apparatus. These envelopes are not accessories to X-ray
apparatus, but rather are accessories to photographic plates and films,
which are excluded from heading 9022 by Harmonized System Explana-
tory Note Exclusion (b) to 9022.

In your March 12, 2009 letter, you confirm that these photostimulable
sensors require the image to be placed in a scanner which transfers the image
to a computer. The product information submitted states “Safe ‘n’ Sure is
available for . .. plates and work with any plate on the market (Kodak,
Dentoptix, etc).”

ISSUE:

Whether the Phosphor Plate Barrier Envelopes are accessories to x-ray
apparatus of heading 9022, or, if not, are classified as plastic articles of
heading 3926.
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LAW AND ANALYSIS:

Merchandise imported into the United States is classified under the HT-
SUS. Tariff classification is governed by the principles set forth in the Gen-
eral Rules of Interpretation (GRIs) and, in the absence of special language or
context which requires otherwise, by the Additional U.S. Rules of Interpre-
tation. The GRIs and the Additional U.S. Rules of Interpretation are part of
the HTSUS and are to be considered statutory provisions of law for all
purposes.

GRI 1 requires that classification be determined first according to the
terms of the headings of the tariff schedule and any relative section or
chapter notes and, unless otherwise required, according to the remaining
GRIs taken in order. GRI 6 requires that the classification of goods in the
subheadings of headings shall be determined according to the terms of those
subheadings, any related subheading notes and mutatis mutandis, to the
GRIs.

The HTSUS provisions under consideration are the following:

3926 Other articles of plastics and articles of other materials of headings
3901 to 3914 (con.):

3926.90: Other:
3926.90.99 Other . . ..

9022 Apparatus based on the use of X-rays or of alpha, beta or gamma ra-
diations, whether or not for medical, surgical, dental or veterinary
uses, including radiography or radiotherapy apparatus, X-ray tubes
and other X-ray generators, high tension generators, control panels
and desks, screens, examination or treatment tables, chairs and the
like; parts and accessories thereof:

Apparatus based on the use of X-rays, whether or not for medical,
surgical, dental or veterinary uses, including radiography or radio-
therapy apparatus:

9022.90 Other, including parts and accessories:
Other:

9022.90.60 Of apparatus based on the use of X-rays

Note 2(u) to Chapter 39 states, in pertinent part, the following:

2. This chapter does not cover:

seksk

(u) Articles of chapter 90 (for example, optical elements, spectacle frames,
drawing instruments);

etk

Note 2 to Chapter 90, HTSUS, provides as follows:

Subject to Note 1 above, parts and accessories for machines, apparatus,
instruments or articles of this chapter are to be classified according to the
following rules:

(a) Parts and accessories which are goods included in any of the headings
of this chapter or of chapter 84, 85 or 91 (other than heading 8485, 8548
or 9033) are in all cases to be classified in their respective headings;

(b) Other parts and accessories, if suitable for use solely or principally
with a particular kind of machine, instrument or apparatus, or with a
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number of machines, instruments or apparatus of the same heading
(including a machine, instrument or apparatus of heading 9010, 9013, or
9031) are to be classified with the machines, instruments or apparatus of
that kind;

(c) All other parts and accessories are to be classified in heading 9033.

In understanding the language of the HTSUS, the Explanatory Notes
(ENs) of the Harmonized Commodity Description and Coding System may be
utilized. The ENs, although not dispositive or legally binding, provide a
commentary on the scope of each heading, and are generally indicative of the
proper interpretation of the HTSUS. See T.D. 89-80, 54 Fed. Reg. 35127
(August 23, 1989).

EN 39.26 states, in pertinent part, the following:

This heading covers articles, not elsewhere specified or included, of plas-
tics (as defined in Note 1 to the Chapter) or of other materials of headings
39.01 to 39.14.

They include:

(4) Dust-sheets, protective bags, awnings, file-covers, document-jackets,
book covers and reading jackets, and similar protective goods made by
sewing or glueing together sheets of plastics.

EN 9022 states, in pertinent part, the following:

PARTS AND ACCESSORIES

Subject to the provisions of Notes 1 and 2 to this Chapter (see the General
Explanatory Note), parts and accessories identifiable as being solely or
principally for use with X-ray apparatus, etc., are also classified in this
heading. . ..

(b) Photographic plates and film (Chapter 37).

* * * * *

The instant merchandise consists of phosphor plate barrier envelopes
made of plastic. These envelopes cover the phosphor plate, a photographic
plate classifiable in Chapter 37. Photographic plates and film of Chapter 37
are excluded from classification in heading 9022. The marketing literature
states “Our regular Safe N Sure PSP envelopes protect your plates while
making it quick and easy to load and unload. And your patients will enjoy the
added comfort from our rounded corners and soft edges.”

In N050327 we reasoned that the sleeves at issue here are designed as
accessories to the photographic plates, and not accessories to an article of
heading 9022, HTSUS. Since there are no provisions for accessories of
Chapter 37, we reasoned that the instant merchandise is classified according
to its material make-up.

However, in HQ 955650, dated March 14, 1994, we held that bite wing tabs
for similar photographic plates were accessories to the X-ray apparatus as
they increase the quality of the X-ray itself and thus improved the operation
of the instruments with which they were used. Furthermore, other articles
placed in or on the patient’s body rather than connected to the x-ray machine
itself have been classified as accessories to the x-ray apparatus e.g. absorp-
tion filters placed on the patient, HQ 956791, dated July 28, 1994.
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The instant merchandise is similar to the bite wings in that by protecting
the plate, the x-ray image itself is more likely readable. Furthermore, by
rounding the edges for comfort in the patient’s mouth, the plate is more easily
positioned. Lastly, the covers are used solely with the photographic plates,
which are used solely with the x-ray machines to produce an image. While
photographic plates themselves are excluded from classification in the head-
ing (EN 90.22), articles attached to the plates that are used in a way to
enhance the function of the x-ray itself, are accessories to the machine. We
also note that covers for a CCD/CMOS sensors that transmit the image
directly to a computer were classified as accessories to the x-ray apparatus.
Although a different technology, we find no difference here with regard to the
function of the cover vis-a-vis the x-ray apparatus. Both types of covers keep
the image from being distorted and provide comfort in the patient’s mouth so
that it may be more easily positioned. Hence, the instant merchandise is an
accessory to the X-ray apparatus and therefore meets the terms of heading
9022.

Although heading 3926 indisputably describes the good as an article of
plastic, it is excluded from classification in Chapter 39 by virtue of Note 2(u)
to Chapter 39. Using GRI 6, the instant articles are classified as accessories
to x-ray apparatus, in subheading 9022.90.60, HTSUS.

HOLDING:

The Phosphor Plate Barrier Envelopes are classified in heading 9022,
HTSUS. Specifically, they are classified in subheading 9022.90.60, HTSUS,
the provision for Apparatus based on the use of X-rays or of alpha, beta or
gamma radiations, whether or not for medical, surgical, dental or veterinary
uses, including radiography or radiotherapy apparatus, X-ray tubes and
other X-ray generators, high tension generators, control panels and desks,
screens, examination or treatment tables, chairs and the like; parts and
accessories thereof: “Apparatus based on the use of X-rays, whether or not for
medical, surgical, dental or veterinary uses, including radiography or radio-
therapy apparatus: Other, including parts and accessories:Other: Of appara-
tus based on the use of X-rays”. The general column 1 rate of duty is .8% ad
valorem.

Duty rates are provided for your convenience and are subject to change.
The text of the most recent HTSUS and the accompanying duty rates are
provided on the World Wide Web at www.usitc.gov.

EFFECT ON OTHER RULINGS:

NY N050327 dated February 20, 2009, is modified.
In accordance with 19 U.S.C. 1625(c), this ruling will become effective 60
days after publication in the Customs Bulletin.
Sincerely,

Ieva K. O’ROURKE
for
MyLes B. Harmon,

Director
Commercial and Trade Facilitation Division
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ACCREDITATION AND APPROVAL OF COASTAL GULF
AND INTERNATIONAL, INC., AS A COMMERCIAL GAUGER
AND LABORATORY

AGENCY: U.S. Customs and Border Protection, Department of
Homeland Security.

ACTION: Notice of accreditation and approval of Coastal Gulf and
International, Inc., as a commercial gauger and laboratory.

SUMMARY: Notice is hereby given, pursuant to CBP regulations,
that Coastal Gulf and International, Inc., has been approved to gauge
petroleum and certain petroleum products and accredited to test
petroleum and certain petroleum products for customs purposes for
the next three years as of August 19, 2014.

DATES: The accreditation and approval of Coastal Gulf and
International, Inc., as a commercial gauger and laboratory became
effective on August 19, 2014. The next triennial inspection date will
be scheduled for August 2017.

FOR FURTHER INFORMATION CONTACT: Approved Gauger
and Accredited Laboratories Manager, Laboratories and Scientific
Services Directorate, U.S. Customs and Border Protection, 1300
Pennsylvania Avenue NW., Suite 1500N, Washington, DC 20229,
tel. 202-344-1060.

SUPPLEMENTARY INFORMATION: Notice is hereby given
pursuant to 19 CFR 151.12 and 19 CFR 151.13, that Coastal Gulf
and International, Inc., 13615 River Rd., Luling, LA 70070, has
been approved to gauge petroleum and certain petroleum products
and accredited to test petroleum and certain petroleum products
for customs purposes, in accordance with the provisions of 19 CFR
151.12 and 19 CFR 151.13. Coastal Gulf and International, Inc., is
approved for the following gauging procedures for petroleum and

certain petroleum products from the American Petroleum Institute
(API):

API chapters Title
Tank gauging.

Temperature determination.

Sampling.

Physical Property.

Calculations.

Maritime measurement.

Crude Oil Gathered From Small Tanks by Truck.
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Coastal Gulf and International, Inc., is accredited for the following
laboratory analysis procedures and methods for petroleum and cer-
tain petroleum products set forth by the U.S. Customs and Border
Protection Laboratory Methods (CBPL) and American Society for
Testing and Materials (ASTM):

CBPL ASTM Title

No.

27-03..... ASTM D-4006.... | Standard test method for water in crude oil by
distillation.

27-48..... ASTM D-4052.... | Standard test method for density and relative
density of liquids by digital density meter.

27-13..... ASTM D-4294.... | Standard test method for sulfur in petroleum
and petroleum products by energy-dispersive
x-ray fluorescence spectrometry.

27-04..... ASTM D-95........ Standard test method for water in petroleum
products and bituminous materials by distilla-
tion.

27-05..... ASTM D-4928.... | Standard test method for Water in crude oils by
Coulometric Karl Fischer Titration.

27-08..... ASTM D-86........ Standard test method for distillation of petro-
leum products at atmospheric pressure.
27-11..... ASTM D-445...... Standard test method for kinematic viscosity of

transparent and opaque liquids (and calcula-
tions of dynamic viscosity).

27-58..... ASTM D-5191.... | Standard test method for Vapor pressure of pe-
troleum products (Mini Method).

27-06..... ASTM D-473...... Standard test method for sediment in crude oils
and fuel oils by the extraction method.
27-50..... ASTM D-93........ Standard test methods for flash point by

Penske-Martens Closed Cup Tester.

27-46..... ASTM D-5002.... | Standard test method for density and relative
density of crude oils by digital density analyzer
(API gravity).

Anyone wishing to employ this entity to conduct laboratory analy-
ses and gauger services should request and receive written assur-
ances from the entity that it is accredited or approved by the U.S.
Customs and Border Protection to conduct the specific test or gauger
service requested. Alternatively, inquiries regarding the specific test
or gauger service this entity is accredited or approved to perform may
be directed to the U.S. Customs and Border Protection by calling
(202) 344-1060. The inquiry may also be sent to
CBPGaugersLabs@cbp.dhs.gov. Please reference the Web site listed
below for a complete listing of CBP approved gaugers and accredited
laboratories. http:/ / www.cbp.gov / about / labs-scientific / commercial-
gaugers-and-laboratories.
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Dated: February 4, 2015.

Ira S. REESE,
Executive Director,
Laboratories and Scientific Services
Directorate.

[Published in the Federal Register, February 11, 2015 (80 FR 7626)]
e

ANNOUNCEMENT OF MODIFICATION OF ACE CARGO
RELEASE TEST TO PERMIT THE COMBINED FILING OF
CARGO RELEASE AND IMPORTER SECURITY FILING
(ISF) DATA

AGENCY: U.S. Customs and Border Protection, Department of
Homeland Security.

ACTION: General notice.

SUMMARY: This document announces U.S. Customs and Border
Protection’s (CBP’s) plan to modify the National Customs Automation
Program (NCAP) test concerning Cargo Release in the Automated
Commercial Environment (ACE) by modifying the name of one data
element and allowing certain authorized importers and licensed cus-
toms brokers to submit the ACE Cargo Release entry and the Im-
porter Security Filing (ISF) in a combined transmission to CBP.

DATES: The ACE Cargo Release Test modifications set forth in
this document are effective on February 10, 2015. The ACE Cargo
Release Test will run until approximately November 1, 2015.

ADDRESSES: Comments or questions concerning this notice and
indication of interest in participation in ACE Cargo Release Test
should be submitted, via email, to Steven Zaccaro at
steven.j.zaccaro@cbp.dhs.gov. In the subject line of your email,
please use, “Comment on Combined ACE Cargo Release and ISF
Filing.” The body of the email should identify the ports where
filings are likely to occur.

FOR FURTHER INFORMATION CONTACT: For policy
questions related to ACE, contact Stephen Hilsen, Director,
Business Transformation, ACE Business Office, Office of
International Trade, at stephen.r.hilsen@cbp.dhs.gov. For policy
questions related to ISF, contact Craig Clark, Program Manager,
Cargo and Conveyance Security, Office of Field Operations, at
craig.clark@cbp.dhs.gov. For technical questions, contact Steven
Zaccaro, Client Representative Branch, ACE Business Office, Office
of International Trade, at steven.j.zaccaro@cbp.dhs.gov.
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SUPPLEMENTARY INFORMATION:
I. Background

A. The National Customs Automation Program

The National Customs Automation Program (NCAP) was estab-
lished by Subtitle B of Title VI—Customs Modernization in the North
American Free Trade Agreement Implementation Act (Pub. L.
103-182, 107 Stat. 2057, 2170, December 8, 1993) (Customs Modern-
ization Act). See 19 U.S.C. 1411. Through NCAP, the initial thrust of
customs modernization was on trade compliance and the develop-
ment of the Automated Commercial Environment (ACE), the planned
successor to the Automated Commercial System (ACS). ACE is an
automated and electronic system for commercial trade processing
which is intended to streamline business processes, facilitate growth
in trade, ensure cargo security, and foster participation in global
commerce, while ensuring compliance with U.S. laws and regulations
and reducing costs for U.S. Customs and Border Protection (CBP) and
all of its communities of interest. The ability to meet these objectives
depends on successfully modernizing CBP’s business functions and
the information technology that supports those functions. CBP’s mod-
ernization efforts are accomplished through phased releases of ACE
component functionality designed to replace specific legacy ACS func-
tions. Each release will begin with a test and, if the test is successful,
will end with implementation of the functionality through the pro-
mulgation of regulations governing the new ACE feature and the
retirement of the legacy ACS function.

For the convenience of the public, a chronological listing of Federal

Register publications detailing ACE test developments is set forth
below in Section VII, entitled, “Development of ACE Prototypes.” The
procedures and criteria applicable to participation in the ACE Cargo
Release test and prior ACE tests remain in effect unless otherwise
explicitly changed by this notice.

B. ACE Cargo Release Test

On November 9, 2011, CBP published in the Federal Register (76
FR 69755) a notice announcing an NCAP test concerning ACE Sim-
plified Entry to simplify the entry process by reducing the number of
data elements required to obtain release for cargo imported by air. In
a general notice titled “Modification of National Customs Automation
Program Test Concerning Automated Commercial Environment
(ACE) Cargo Release” published in the Federal Register (78 FR
66039) on November 4, 2013, CBP modified the ACE Simplified Entry
Test and renamed it the ACE Cargo Release Test. The ACE Cargo
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Release Test provided more capabilities to test participants and ex-
panded eligibility by eliminating the Customs-Trade Partnership
Against Terrorism (C-TPAT) status requirement for importer self-
filers and customs brokers. On February 3, 2014, CBP published a
notice in the Federal Register (79 FR 6210) announcing modifica-
tion of the ACE Cargo Release Test to include the ocean and rail
modes of transportation.

C. Importer Security Filing

On November 25, 2008, pursuant to section 343(a) of the Trade Act
of 2002 and section 203 of the Security and Accountability for Every
(SAFE) Port Act of 2006, CBP published an interim final rule titled
Importer Security Filing and Additional Carrier Requirements in the
Federal Register (73 FR 71730). That interim final rule required
importers and carriers to submit certain information pertaining to
maritime cargo prior to loading on vessels at foreign seaports by
means of a CBP-approved electronic data interchange (EDI) system.
On March 29, 2012, CBP published a notice in the Federal Register
(77 FR 19030) announcing that, as of September 29, 2012, ACE is the
only CBP-approved EDI for carriers to transmit required advance
ocean cargo information, including ISF data.

The interim final rule, which is commonly known as the “Importer
Security Filing” (ISF) or “10 + 2” rule, generally requires the ISF
Importer to transmit certain cargo information consisting of 10 data
elements for security purposes to CBP at least 24 hours before goods
are loaded onto an ocean vessel destined for the United States. The
ISF Importer is also required to transmit information regarding the
container stuffing location and consolidator (stuffer) to CBP no later
than 24 hours prior to arrival in a U.S. port or upon lading at a
foreign port that is less than a 24 hour voyage to the closest U.S. port.
See 19 CFR 149.2 and 149.3. Section 149.6 allows ISF data to be filed
via the same electronic transmission as entry or entry/entry sum-
mary documentation pursuant to 19 CFR 142.3. CBP currently ac-
cepts this combined transmission through ACS. Now, as explained in
Section III.B. below, ACE, under the ACE Cargo Release Test, has
this functionality. Accordingly, in this notice, CBP announces it will
be testing the filing of the combined transmission under ACE for
filers participating in the ACE Cargo Release test. Until this func-
tionality is generally available, anyone wishing to file a combined
transmission who is not a participant in the ACE Cargo Release test
should continue to use ACS to make that transmission. Although the
interim final rule also requires the incoming carrier to provide addi-
tional information in advance as provided in 19 CFR 4.7a, these
additional information requirements for carriers are not relevant to
the ACE Cargo Release Test.
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The ISF Importer is defined in 19 CFR 149.1 as the party causing
goods to arrive within the limits of a U.S. port by vessel. Section 149.1
further provides that except for certain types of shipments not rel-
evant to the ACE Cargo Release Test, the ISF Importer will be the
goods’ owner, purchaser, consignee, or agent such as a licensed cus-
toms broker.

II. Authorization for Modification of the ACE Cargo Release
Test

The Customs Modernization Act provides the Commissioner of CBP
with authority to conduct limited test programs or procedures de-
signed to evaluate planned components of the NCAP. The ACE Cargo
Release Test, as modified in this notice, is authorized pursuant to §
101.9(b) of title 19 of the Code of Federal Regulations (19 CFR
101.9(b)), which provides for the testing of NCAP programs or proce-
dures. See Treasury Decision (T.D.) 95-21.

II1. Modifications of ACE Cargo Release Test

A. Modification of One of the ACE Cargo Release Data Elements

CBP is modifying one of the data elements required under the ACE
Cargo Release Test. CBP is renaming the data element “Buyer Em-
ployer Identification Number (consignee number)” to “Consignee
Number.” See data element 3 highlighted below. The definition of
“Consignee Number” is specified in 19 CFR 149.3. This is the same
definition that applied previously.

The ACE Cargo Release data elements, as modified by this general
notice, are:

(1) Importer of Record Number.

(2) Buyer name and address.

(3) Consignee Number.

(4) Seller name and address.

(5) Manufacturer/supplier name and address.

(6) HTS 10-digit number.

(7) Country of origin.

(8) Bill of lading.

(9) Bill of lading issuer code.

(10) Entry number.

(11) Entry type.

(12) Estimated shipment value.

(13) Bill Quantity (The quantity of shipping units shown in the bill
of lading. If the bill of lading quantity is specified in the entry, it
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becomes the entered and released quantity for that bill. If the bill
quantity is not specified, full bill quantity will be entered and re-
leased for that bill).

Data element (1) and data elements (6) through (12) are defined in
the same manner as when they are used for entry filing. Data ele-
ments (2) through (5) are defined in accordance with the provisions of
19 CFR 149.3.

B. Modification of ACE Cargo Release Test To Permit the Combined
Submission of ACE Cargo Release and ISF Data

CBP is also modifying the ACE Cargo Release Test to permit the
transmission of ACE Cargo Release and ISF data in a combined
submission when certain requirements are met. In order to partici-
pate in the ACE Cargo Release Test and submit ACE entry and ISF
data in a combined submission, filers must meet certain eligibility,
data, timeliness, and other requirements.

1. Eligibility for combined filing: In order to file a combined sub-
mission the filer must meet the definition of an ISF Importer as
defined in § 149.1 and be either a: (1) Self-filing importer who has the
ability to file ACE Entry Summaries certified for cargo release or a
broker who has the ability to file ACE Entry Summaries certified for
cargo release; or (2) self-filing importer or broker who has stated his
or her intent to file entry summaries in ACE in its request to partici-
pate in the test. Parties seeking to participate in this test must use a
software package that has completed ABI certification testing for
ACE and offers the ACE Cargo Release message set prior to trans-
mitting data under the test. See the General Notice of August 26,
2008 (73 FR 50337) for a complete discussion on the procedures for
obtaining an ACE Portal Account. Importers not self-filing must en-
sure their broker has the capability to file entry summaries in ACE.
Although the ACE Cargo Release Test is open to all importers and
customs brokers filing ACE Entry Summaries for cargo transported
in the air, ocean and rail modes, the ISF is required only for cargo
transported by vessel in the ocean mode of transportation. Therefore,
the combined submission is available only for cargo transported by
vessel. Entries requiring Partner Government Agency (PGA) infor-
mation and certification from entry summary are not available for a
combined filing at this time.

2. Procedures for combined filing: Any party seeking to file a com-
bined submission that is not already a participant in the ACE Cargo
Release Test must request to participate in the test and provide their
filer code to CBP and identify the port(s) at which they are interested
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in filing their combined ACE Cargo Release and ISF data. For a
description of the application process and selection criteria for the
ACE Cargo Release Test see the instruction published in the general
notice titled “Modification of National Customs Automation Program
(NCAP) Test Concerning Automated Commercial Environment (ACE)
Cargo Release for Ocean and Rail Carriers,” 79 FR 6210 (February 3,
2014). A party that is currently participating in the ACE Cargo Re-
lease Test may file a combined submission after notifying their ACE
account representative.

3. Additional data elements required for combined filing: To submit
a combined filing, importers and customs brokers need to transmit
the following data elements: (1) The ACE Cargo Release data ele-
ments, as described and modified in Section III. A and (2) the three
data elements listed below, as defined in 19 CFR 149.3. The three
additional data elements are:

(1) Ship to party.

(2) Container stuffing location.

(3) Consolidator (stuffer).

4. Timeframe for the combined filing: Because the applicable time-
frames for submitting ISF data as set forth in 19 CFR part 149 are
earlier than the required timeframe for submitting ACE Cargo Re-
lease data, test participants must transmit all of the required infor-
mation within the applicable timeframes specified in 19 CFR part
149. With certain exceptions, the ISF Importer must transmit the ISF
data no later than 24 hours before the cargo is laden aboard the vessel
at the foreign port. See 19 CFR 149.2 and 149.3.

5. Other requirements: The submission of a combined filing does not
relieve the ISF Importer of any of its other obligations under 19 CFR
part 149. With regard to the submission of ISF data, test participants
should be aware that they will not be able to utilize the ISF flexible
filing provisions in 19 CFR 149.2(f) (which permits the ISF Importer
to submit an initial response for four of the data elements based on
the best available data available and to update the information as
soon as more precise or more accurate information is available) if they
submit a combined filing. This limitation is necessary because the
Cargo Release information will be used by CBP to make determina-
tions regarding the admissibility of imported merchandise.

Upon receipt of the ACE Cargo Release data and the three addi-
tional ISF data elements, CBP will process the submission and sepa-
rately transmit the ISF filing response and cargo release decision to
the filer. As provided in 19 CFR 141.68(e), the merchandise will not be
considered to be entered until the merchandise has arrived in the port
with the intent to unlade.
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6. Test duration: The ACE Cargo Release Test, as modified, will run
until approximately November 1, 2015.

IV. Misconduct Under the Test

The terms for misconduct under the ACE Cargo Release Test set
forth in 78 FR 66039 (November 4, 2013) continue to apply.

V. Previous Notices

All requirements and aspects of the ACE test discussed in previous
notices are hereby incorporated by reference into this notice and
continue to be applicable, unless changed by this notice.

VI. Paperwork Reduction Act

The collection of information for the ACE Cargo Release Test and
ISF have been approved by the Office of Management and Budget
(OMB) in accordance with the requirements of the Paperwork Reduc-
tion Act (44 U.S.C. 3507). The OMB information collection number for
the ACE Cargo Release Test is 1651-0024 and the OMB information
collection number for ISF is 1651-0001. An agency may not conduct
or sponsor, and a person is not required to respond to, a collection of
information unless it displays a valid control number assigned by
OMB.

VII. Development of ACE Prototypes

A chronological listing of Federal Register publications detailing
ACE test developments is set forth below.

o ACE Portal Accounts and Subsequent Revision Notices: 67 FR
21800 (May 1, 2002); 70 FR 5199 (February 1, 2005); 69 FR 5360
and 69 FR 5362 (February 4, 2004); 69 FR 54302 (September 8,
2004).

e ACE System of Records Notice: 71 FR 3109 (January 19, 2006).

e Terms/Conditions for Access to the ACE Portal and Subsequent
Revisions: 72 FR 27632 (May 16, 2007); 73 FR 38464 (July 7,
2008).

e ACE Non-Portal Accounts and Related Notice: 70 FR 61466
(October 24, 2005); 71 FR 15756 (March 29, 2006).

¢ ACE Entry Summary, Accounts and Revenue (ESAR I) Capabili-
ties: 72 FR 59105 (October 18, 2007).

e ACE Entry Summary, Accounts and Revenue (ESAR II) Capa-
bilities: 73 FR 50337 (August 26, 2008); 74 FR 9826 (March 6,
2009).
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ACE Entry Summary, Accounts and Revenue (ESAR III) Capa-
bilities: 74 FR 69129 (December 30, 2009).

ACE Entry Summary, Accounts and Revenue (ESAR IV) Capa-
bilities: 76 FR 37136 (June 24, 2011).

Post-Entry Amendment (PEA) Processing Test: 76 FR 37136
(June 24, 2011).

ACE Announcement of a New Start Date for the National Cus-
toms Automation Program Test of Automated Manifest Capabili-
ties for Ocean and Rail Carriers: 76 FR 42721 (July 19, 2011).

ACE Simplified Entry: 76 FR 69755 (November 9, 2011).

National Customs Automation Program (NCAP) Tests Concern-
ing Automated Commercial Environment (ACE) Document Im-
age System (DIS): 77 FR 20835 (April 6, 2012).

National Customs Automation Program (NCAP) Tests Concern-
ing Automated Commercial Environment (ACE) Simplified En-
try: Modification of Participant Selection Criteria and Applica-
tion Process: 77 FR 48527 (August 14, 2012).

Modification of NCAP Test Regarding Reconciliation for Filing
Certain Post-Importation Preferential Tariff Treatment Claims
under Certain FTAs: 78 FR 27984 (May 13, 2013).

Modification of Two National Customs Automation Program
(NCAP) Tests Concerning Automated Commercial Environment
(ACE) Document Image System (DIS) and Simplified Entry (SE):
78 FR 44142 (July 23, 2013).

Modification of Two National Customs Automation Program
(NCAP) Tests Concerning Automated Commercial Environment
(ACE) Document Image System (DIS) and Simplified Entry (SE);
Correction: 78 FR 53466 (August 29, 2013).

Modification of NCAP Test Concerning Automated Commercial
Environment (ACE) Cargo Release (formerly known as Simpli-
fied Entry): 78 FR 66039 (November 4, 2013).

Post-Summary Corrections to Entry Summaries Filed in ACE
Pursuant to the ESAR IV Test: Modifications and Clarifications:
78 FR 69434 (November 19, 2013).

National Customs Automation Program (NCAP) Test Concern-
ing the Submission of Certain Data Required by the Environ-
mental Protection Agency and the Food Safety and Inspection
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Service Using the Partner Government Agency Message Set
Through the Automated Commercial Environment (ACE): 78 FR
75931 (December 13, 2013).

Modification of National Customs Automation Program (NCAP)
Test Concerning Automated Commercial Environment (ACE)
Cargo Release for Ocean and Rail Carriers: 79 FR 6210 (Febru-
ary 3, 2014).

Modification of National Customs Automation Program (NCAP)
Test Concerning Automated Commercial Environment (ACE)
Cargo Release To Allow Importers and Brokers To Certify From
ACE Entry Summary: 79 FR 24744 (May 1, 2014).

Modification of National Customs Automation Program (NCAP)
Test Concerning Automated Commercial Environment (ACE)
Cargo Release for Truck Carriers: 79 FR 25142 (May 2, 2014).

Modification of National Customs Automation Program (NCAP)
Test Concerning Automated Commercial Environment Docu-
ment Image System: 79 FR 36083 (June 25, 2014).

Dated: February 5, 2015.

SANDRA L. BELL,
Acting Assistant Commissioner,
Office of International Trade.

[Published in the Federal Register, February 10, 2015 (80 FR 7487)]
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COPYRIGHT, TRADEMARK, AND TRADE NAME
RECORDATIONS

(No. 1 2015)

AGENCY: U.S. Customs and Border Protection, Department of
Homeland Security.

SUMMARY: The following copyrights, trademarks, and trade names
were recorded with U.S. Customs and Border Protection in January
2015. The last notice was published in the CUSTOMS BULLETIN
December 24, 2014.

Corrections or updates may be sent to: Intellectual Property Rights
Branch, Regulations and Rulings, Office of International Trade, U.S.
Customs and Border Protection, 90 K Street, NE., 10th Floor, Wash-
ington, D.C. 20229-1177.

FOR FURTHER INFORMATION CONTACT: LaVerne Watkins,
Paralegal Specialist, Intellectual Property Rights Branch, Regula-
tions & Rulings, Office of International Trade at (202) 325-0095.
CHARLES R. STEUART
Chief, Intellectual Property Rights Branch

Regulations & Rulings
Office of International Trade
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