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OPINION

GOLDBERG, Senior Judge: Independent Steel Castings Com-
pany (“ISCCO”), based in New Buffalo, Michigan, produced steel,
aluminum and bronze mold and cast products. The plant closed on
May 27, 2005. On March 2, 2006, thirty-nine former employees of
ISCCO (“Plaintiffs”) filed a petition with the U.S. Department of La-
bor (“Labor”) for Trade Adjustment Assistance (“TAA”) and Alterna-
tive TAA (“ATAA”), pursuant to 19 U.S.C. §§ 2271-2273, 2318.

On July 14, 2006, Labor certified Plaintiffs as eligible to apply for
TAA benefits but denied their eligibility to apply for ATAA benefits,
citing a failure to satisfy one of the ATAA group eligibility criteria.
On July 17, 2006, Plaintiffs sent Labor a request for reconsideration
of Labor’s negative determination with regard to ATAA group eligi-
bility. This request was also denied.

Plaintiffs filed a complaint with this Court on October 6, 2006, and
subsequently filed a motion, pursuant to USCIT Rule 56.1, for judg-
ment upon the agency record. Plaintiffs seek the reversal of Labor’s
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negative determination regarding ATAA eligibility and Labor’s de-
nial of the motion for reconsideration. They argue that Labor’s con-
clusions are not supported by substantial evidence and ask the
Court to order Labor to certify Plaintiffs as eligible to apply for
ATAA. In the alternative, Plaintiffs ask the Court to remand the
case back to Labor with instructions to conduct a more thorough in-
vestigation. In response, Labor argues that this Court lacks author-
ity to order Labor to certify Plaintiffs as eligible for ATAA benefits,
and, moreover, that there is substantial evidence to support Labor’s
conclusions.

This Court has jurisdiction under 28 U.S.C. § 1581(d)(1). Because
this Court finds that Labor’s conclusions regarding Plaintiffs’ ATAA
group eligibility are not supported by substantial evidence, this ac-
tion is remanded to Labor for further proceedings consistent with
this opinion.

1. BACKGROUND
A. Relevant Legal Framework

TAA and ATAA are government programs designed to assist work-
ers who have become unemployed due to the effects of international
trade. See Former Employees of Int’l Bus. Machs. Corp. v. U.S. Sec’y
of Labor, 29 CIT s , 403 F. Supp. 2d 1311, 1314 (2005). The
goal of these programs is to help trade-affected workers quickly re-
enter the workforce. See U.S. Gov. Accounting Office, TAA: Reforms
Have Accelerated Training Enrollment, but Implementation Chal-
lenges Remain, GAO-04-1012, Sept. 2004, at 25 (“GAO Report 04—
1012”). The ATAA program was created specifically for older TAA-
certified workers for whom retraining may not be appropriate.
Former Employees of BMC Software, Inc. v. U.S. Sec’y of Labor, 30
CIT _,__ ,454 F. Supp. 2d 1306, 1310 n.5 (2006). It provides a
wage subsidy for such workers who quickly obtain reemployment at
a lower wage than what they previously earned. See U.S. Gov. Ac-
counting Office, TAA: Most Workers in Five Layoffs Received Ser-
vices, but Better Outreach Needed on New Benefits, GAO-06—43, Jan.
2006, at 9.

For an individual worker to receive benefits under ATAA, (1) the
worker group must be certified as ATAA-eligible, and (2) the worker
must be individually certified as ATAA-eligible. See 19 U.S.C. § 2318
(Supp. IV 2004). Labor considers three criteria to determine whether
to grant group certification under the ATAA. See ATAA Program:
Training and Employment Guidance Letter Interpreting Federal Law
(“Guidance Letter”), 69 Fed. Reg. 60,904, 60,904—05 (Dep’t of Labor
Oct. 13, 2004). These three criteria are:

(I)  Whether a significant number of workers in the workers’
firm are 50 years of age or older.
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(IT) Whether the workers in the workers’ firm possess skills
that are not easily transferable.

(ITIT) The competitive conditions within the workers’ industry.

19 U.S.C. § 2318(a)(3)(A){i1). Then, to be individually eligible for
ATAA benefits, the worker must, inter alia, be at least fifty years of
age and obtain reemployment not more than twenty-six weeks after

the date of separation from the adversely-affected employment. Id.
§ 2318(a)(3)(B)(ii)-(ii).

B. Labor’s Investigation

On dJuly 14, 2006, Labor published its determinations in the Fed-
eral Register certifying Plaintiffs as eligible to apply for TAA ben-
efits, but denying their eligibility to apply for ATAA benefits. Notice
of Determinations Regarding Eligibility to Apply for Worker Adjust-
ment Assistance and Alternative Trade Adjustment Assistance (“No-
tice of Determinations”), 71 Fed. Reg. 40,156, 40,157 (Dep’t of Labor
July 14, 2006). The denial of ATAA eligibility was based on Labor’s
determination that one of the ATAA criteria, whether the workers in
the workers’ firm possess skills that are not easily transferable, had
not been satisfied. Id. On July 17, 2006, Plaintiffs sent Labor a re-
quest for administrative reconsideration of Labor’s negative deter-
mination, pursuant to 29 C.F.R. § 90.18(c). In support of their re-
quest for reconsideration, and in an attempt to provide Labor with
“facts not previously considered,” id., Plaintiffs submitted assorted
statistics showing unemployment rates in New Buffalo and the sur-
rounding parts of Michigan. On July 31, 2006, Labor sent Plaintiffs
a letter denying their application for administrative reconsideration.
In that letter, Labor bolstered its determination that the Plaintiffs
possess skills that are easily transferable by divulging that during
Labor’s initial investigation, an ISCCO company official had re-
vealed that each of the separated workers in question had been of-
fered positions at another foundry in the area. Pls.” Mot. App. A 99
(Letter from Linda G. Poole, Certifying Officer, Department of Labor,
Division of Trade Adjustment Assistance, to Thomas C. Carey, Asso-
ciate General Counsel, International Union, United Automobile,
Aerospace and Agriculture Implement Workers of America (July 31,
2006)) (“Letter from Labor”).

The confidential administrative record later revealed that [ ]. La-
bor issued its negative determination with regard to the Plaintiffs’
ATAA eligibility.

II. STANDARD OF REVIEW

Based on the record, Labor’s findings of fact are conclusive if sup-
ported by substantial evidence. See 19 U.S.C. § 2395(b) (Supp. IV
2004). Under the substantial evidence standard, the court is “not
free to substitute its judgment for that of the agency. . ..” Int’l Bus.
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Machs., 29 CIT at ____, 403 F. Supp. 2d at 1324. On the other hand,
substantial evidence is more than a “mere scintilla,” e.g., Former
Employees of Chevron Prods. Co. v. U.S. Sec’y of Labor, 27 CIT 1135,
1143, 279 F. Supp. 2d 1342, 1349 (2003) (quotation marks omitted),
and “must do more than create a suspicion of the existence of the
fact to be established....” SSIH Equip. S.A. v. U.S. Int'l Trade
Comm’n, 718 F.2d 365, 382 (Fed. Cir. 1983) (quotation marks omit-
ted). Furthermore, all rulings based on the agency’s findings of fact
must not be arbitrary and capricious, but rather the result of rea-
soned analysis. See Former Employees of Gen. Elec. Corp. v. U.S.
Dep’t of Labor, 14 CIT 608, 611 (1990). “Courts have not hesitated to
set aside agency determinations which are the product of perfunc-
tory investigations.” Int’l Bus. Machs., 29 CIT at ___, 403 F. Supp.
2d at 1315.

III. DISCUSSION

The issue before the Court is whether Labor’s finding that Plain-
tiffs’ skills are easily transferable is supported by substantial evi-
dence.

Plaintiffs contend that Labor’s finding of fact is not supported by
substantial evidence by arguing that (1) a job offer does not consti-
tute substantial evidence that workers’ skills are easily transferable,
(2) [ ] statements are unreliable and therefore do not constitute sub-
stantial evidence, and (3) Labor cannot rely on [ ] that Plaintiffs’
skills are easily transferable because this is a legal conclusion.

Labor contends that there is substantial evidence to support its
conclusion that Plaintiffs’ skills are easily transferable to other posi-
tions in the local commuting area. In support of this, Labor argues
that (1) it conducted a reasonable investigation and, (2) it properly
relied upon the factual statements of a knowledgeable company offi-
cial in reaching its determination.

Due to the nature of the TAA programs, Labor is “obligated to con-
duct [its] investigation with the utmost regard for the interest of the
petitioning workers.” BMC Software, 30 CIT at ___, 454 F. Supp. 2d
at 1312 (quotation marks omitted). The second criterion for ATAA
group eligibility—that the workers’ skills are not easily transferable
to other employment—prevents workers who obtain new employment
requiring similar skills from receiving wage insurance benefits un-
der ATAA. See GAO Report 04-1012 at 26. Labor’s own guidelines
provide instructions on how to gather evidence for this criterion:

For criterion 2, the necessary information will . . . be obtained
through telephone communication with the appropriate com-
pany official at the subject firm. Specifically, the company offi-
cial will be asked to confirm that the worker group for whom a
petition has been filed possesses job skills that are not easily
transferable to other employment, with a focus on what skills
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the worker possesses. Should the company official be unable to
provide information as to whether the skills are easily transfer-
able, the state . . . will be asked to furnish the assessment.

Guidance Letter, 69 Fed. Reg. at 60,905 (emphasis added).

In addition to requiring non-transferability of skills at the group
certification level, one of the requirements of individual ATAA eligi-
bility is that the workers must obtain new employment within
twenty-six weeks of separation. 19 U.S.C. § 2318(a)(3)(B)(ii). In
other words, while the program requires workers to find reemploy-
ment quickly, it only covers those who quickly find reemployment re-
quiring different skills. See Guidance Letter, 69 Fed. Reg. at 60,905
(“Under the ATAA program, workers in an eligible worker group who
are at least 50 years of age and who obtain different, full-time em-
ployment within 26 weeks of separation from adversely-affected em-
ployment at wages less than those earned in the adversely-affected
employment [will be eligible for ATAA benefits].” (emphasis added)).
As such, the program’s wage subsidy is clearly designed to encourage
older workers who might have difficulty finding reemployment that
utilizes their existing skill-sets to quickly reenter the labor market
by accepting lesser-paying jobs.

In this case, Labor appears to have lost sight of the purpose of this
criterion and, particularly, the evidence required to satisfy it.! [ .
While [ ] provided ample room for assumptions as to the skills of the
workers and the types of jobs that were offered, nothing [ ], or any-
where else in the record, provides information regarding the actual
skills of the petitioning workers that would assist a Labor investiga-
tor in assessing whether this criterion has been satisfied.

Moreover, [ 1.2 Labor “cannot simply adopt as its own the legal
conclusions of employers. . . . Rather, the agency must reach its own
conclusions, based on its own thoughtful, thorough, independent
analysis of all relevant record facts.” Int’l Bus. Machs., 29 CIT at
__, 403 F. Supp. 2d at 1331. Indeed, “it is Labor’s responsibility,
not the responsibility of the company official, to determine whether a
former employee is eligible for benefits.” Former Employees of Feder-
ated Merch. Group v. United States, Slip. Op. 05-16, 2005 WL

11t should be mentioned that Plaintiffs appear to have similarly lost sight of the purpose
of this criterion. The evidence that Plaintiffs proffered in their application for reconsidera-
tion of the initial negative determination regarding ATAA group eligibility spoke only to un-
employment statistics in the area surrounding New Buffalo. See Pls.” Mot. App. A 87-88
(Letter from Thomas C. Carey, Associate General Counsel, International Union, United Au-
tomobile, Aerospace and Agriculture Implement Workers of America, to Edward Tomchick,
Program Manager, Division of Trade Adjustment Assistance, United States Department of
Labor, Attach. B-D (July 17, 2006)). As Labor noted in its denial of the request for reconsid-
eration, general unemployment figures speak neither to the skills that the Plaintiffs pos-
sess nor to the skills required by jobs potentially available to Plaintiffs. See Pls.” Mot. App. A
99 (Letter from Labor).

20 ]
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290015, at *6 (CIT Feb. 7, 2005). [ ] cannot, without more, constitute
substantial evidence that the Plaintiffs’ skills are easily transfer-
able.

[ ] is not instructive as to the workers’ skills because [ ] fails to
provide substantial evidence of skills either possessed by the work-
ers or required by the jobs that they were allegedly offered.

The only evidence in the record that speaks to the transferability
of skills is that Plaintiffs worked at a steel, aluminum and bronze
mold and cast products plant, and that they were offered jobs at a
nearby “foundry.” See supra Part 1.B. Given the requirement that
workers be employed within twenty-six weeks of separation in order
to be individually eligible for ATAA benefits, 19 U.S.C.
§ 2318(a)(3)(B)(ii), it would be inapposite if evidence of a job offer
alone could disqualify a worker group. The discovery that Plaintiffs
were offered jobs at a nearby foundry might give rise to a suspicion
that they were offered jobs similar to those that they had held at
ISCCO. However, without more information regarding the skills that
the workers possess and the skills required by the jobs that they
were allegedly offered, this evidence does not constitute substantial
evidence that the workers possess skills that are easily transferable
to other employment.

This Court is not persuaded by Plaintiffs’ assertion that Labor is
not entitled to rely on the factual statements by [ ]. Labor is “en-
titled to base an adjustment assistance eligibility determination on
statements from company officials if [Labor] reasonably concludes
that those statements are creditworthy and are not contradicted by
other evidence.” Former Employees of Marathon Ashland Pipe LLC
v. Chao, 370 F.3d 1375, 1385 (Fed. Cir. 2004). First, as Labor points
out, [ ]. Plaintiffs’ contention that [ |, even if true, is not significant
enough of an error to question [ ] credibility with regard to the infor-
mation relating to criterion two. Second, there is no evidence in the
record to contradict the relevant information that [ ] provided Labor.
Plaintiffs’ unemployment statistics are too general to give Labor
good cause to question the veracity of the specific information pro-
vided by [ ]. Accordingly, Labor’s failure to satisfy the requirements
of 19 U.S.C. § 2318(a)(3)(A)(i1) is not due to the source of the evi-
dence procured, but rather its lack of substantiality.

Finally, given that further fact-finding is required to determine
the outcome of the ATAA petition, remand is the appropriate remedy.
See 19 U.S.C. § 2395(c). As such, the Court need not address the
issue of court-ordered certification in the instant case. See Former
Employees of Int’l Bus. Machs. Corp. v. U.S. Sec’y of Labor, 31 CIT
at ____, 483 F. Supp. 2d 1284, 1337 (2007) (“[IIf a case of court-
ordered certification is to have any shot at surviving on appeal, it
must be a clear-cut case where another remand would be plainly fu-
tile.”).
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IV. CONCLUSION

For the foregoing reasons, this matter is hereby remanded to La-
bor for reconsideration of Plaintiffs’ ATAA group eligibility, with spe-
cific instructions to acquire more information on criterion two. A
separate order will be issued accordingly.

Eamas————————

FORMER EMPLOYEES OF INDEPENDENT STEEL CASTINGS COMPANY,
INC., Plaintiffs, v. UNITED STATES DEPARTMENT OF LABOR, Defen-
dant.

Before: Richard W. Goldberg
Senior Judge
Court No. 06-00338

ORDER

Upon consideration of Plaintiffs’ motion for judgmentupon the
agency record and briefs in support thereof,Defendant’s brief in op-
position thereto, upon all otherpapers and proceedings had herein,
and upon duedeliberation, it is hereby

ORDERED that Labor’s negative determination ofPlaintiff’s
ATAA eligibility is remanded; and it is further

ORDERED that Labor shall, if it is able, point toother record evi-
dence or conduct further investigations todetermine whether the
Plaintiffs possess skills that arenot easily transferable; and it is fur-
ther

ORDERED that Labor shall, within forty (40) days ofthe date of
this Order, issue a remand determination inaccordance with the in-
structions provided herein; and it isfurther

ORDERED that the parties may, within twenty (20) daysof the
date on which Labor issues its remand determination,submit briefs
addressing Labor’s remand determination, notto exceed twenty (20)
pages in length; and it is further

ORDERED that the parties may, within fifteen (15) daysof the
date on which briefs addressing Commerce’s remanddetermination
are filed, submit response briefs, not toexceed fifteen (15) pages in
length.

SO ORDERED.
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Slip Op. 07-112
BEFORE: SENIOR JUDGE NICHOLAS TSOUCALAS
UNITED STATES, Plaintiff, v. FORD MOTOR COMPANY, Defendant.

Court No. 02-00106

Held: Plaintiff’s motion to clarify judgment and to collect pre-judgment interest on
unpaid duties granted.

Dated: July 19, 2007

Peter D. Keisler, Assistant Attorney General, Jeanne E. Davidson, Director, Patricia
M. McCarthy, Assistant Director, Commercial Litigation Branch, Civil Division,
United States Department of Justice (David A. Levitt and David S. Silverbrand); of
counsel: Katherine F. Kramarich, Bureau of Customs and Border Protection, for the
United States, Plaintiff.

Grunfeld, Desiderio, Lebowitz, Silverman & Klestadt, LLP (David M. Murphy,
Steven P. Florsheim, Robert B. Silverman, and Frances P. Hadfield); of counsel:
Paulsen K. Vandevert, for Ford Motor Company, Defendant.

OPINION

TSOUCALAS, Senior Judge: This matter comes before the
Court on the motion of the United States (“Plaintiff” or “Govern-
ment”) to clarify the judgment issued in United States v. Ford Motor
Co. (“Ford CIT”), 29 CIT ___, 387 F. Supp. 2d 1305, 1334 (2005), in
favor of the Government and against the Ford Motor Company (“De-
fendant” or “Ford”) awarding the Government unpaid duties in the
amount of $184,495 and civil penalties in the amount of
$3,000,000(“July 20, 2005 Judgment”). See Ford CIT, 29 CIT
at ___, 387 F. Supp. 2d at 1334. The July 20, 2005 Judgment was
issued contemporaneously and in accordance with the Court’s Opin-
ion of that date (“July 20, 2005 Opinion”), which “order[ed] Ford to
tender $184,495 for unpaid duties, and assesse[d] Ford a civil pen-
alty in the amount of $3,000,000, plus lawful interest.” Ford CIT, 29
CIT at ___, 387 F. Supp. 2d at 1334. The Court of Appeals for the
Federal Circuit (“CAFC”) reversed this Court’s decision in part, and
affirmed, inter alia, the amounts of duties and penalties awarded by
this Court. See United States v. Ford Motor Co. (“Ford CAFC”), 463
F.3d 1286, 1298-1299 (Fed. Cir. 2006).

In the instant motion, the Government seeks to determine
whether the Court’s award of “lawful interest” in the July 20, 2005
Judgment encompasses pre-judgment interest on unpaid duties of
$184,495 accrued from July 19, 1995, the date of Custom’s demand.
Gov’t Mot. Clarify J. Collect Prejudgment Interest (“Gov’t Brief”)
at 1.
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Statement of Facts

The full factual and procedural background of this case has been
set forth in the prior decision of the CAFC and this Court. See Ford
CAFC, 463 F.3d 1286; Ford CIT, 29 CIT ___, 387 F. Supp. 2d 1305.
The facts relevant to the instant inquiry are as follows. During the
period February 2, 1989 through March 12, 1989, Ford imported au-
tomotive tooling and stamping dies to the United States from Japan.
See Ford CIT, 29 CIT at ___, 387 F. Supp. 2d at 1310. The Bureau
of Customs and Border Protection (“Customs”)! demanded payment
for unpaid duties as of July 19, 1995. Gov't Brief at Ex. 1; Def’s
Oppn Gov’t Mot. Clarify J. Collect Prejudgment Interest (“Ford
Brief”) at Ex. 2. On January 24, 2002, the Government commenced
the instant action against Ford alleging that Ford committed fraud,
gross negligence or negligence by making false statements on the
price of such merchandise, in violation of 19 U.S.C. §§ 1592(a)—(d).
See Ford CIT, 29 CIT at ___, 387 F. Supp. 2d at 1308. In its Com-
plaint, the Government sought unpaid duties, pre-judgment interest
and post-judgment interest associated with such duties, a civil pen-
alty, post-judgment interest on the penalty, and attorney’s fees. Com-
plaint, at 5. A bench trial was held from February 28 through March
10, 2005. On July 20, 2005, this Court issued a decision finding that
Ford had committed gross negligence in violation of 19 U.S.C.
§8§ 1484 and 1485 and ordered Ford to pay $3,000,000 in penalties,
$184,495 in unpaid duties, plus any “lawful interest.” Ford CIT, 29
CIT at ___, 387 F. Supp. 2d at 1334. As noted above, on November
22, 2006, the CAFC reversed this Court’s decision in part, and af-
firmed, inter alia, the amounts of duties and penalties awarded by
this Court. Ford CAFC, 463 F.3d 1286, 1298-1299.

By letter dated December 5, 2006,the Government sought pay-
ment of unpaid duties in the amount of $184,495, pre-judgment in-
terest thereon in the amount of $196,956.23, penalties in the amount
of $3,000,000 and post-judgment interest on unpaid duties and pen-
alties accruing at the rate of $332.59 per day. Gov’t Brief at 1; Ford
Brief at 2. Ford thereafter paid all unpaid duties, penalties and post-
judgment interest on unpaid duties and penalties, but declined to
pay the pre-judgment interest sought by the Government on the
ground that the July 20, 2005 Judgment did not award same. Gov’t
Brief at 2; Ford Brief at 3. On March 14, 2007, the Government filed
the instant motion seeking to clarify the July 20, 2005 Judgment
and to recover from Ford pre-judgment interest on unpaid duties
(“Motion”). Id. On March 28, 2007, Ford submitted its opposition to

1The Bureau of Customs and Border Protection was renamed United States Customs
and Border Protection, effective March 31, 2007. See Name Change From the Bureau of Im-
migration and Customs Enforcement to U.S. Immigration and Customs Enforcement, and
the Bureau of Customs and Border Protection to U.S. Customs and Border Protection, 72
Fed. Reg. 20,131 (April 23, 2007).
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the Motion. Ford Brief at 12. On April 4, 2007, the Government filed
a motion for leave to file its reply papers on the ground that Ford’s
opposition to the Motion addressed issues not included in the Mo-
tion. On April 10, 2007, Ford opposed the Government’s motion for
leave to file its reply papers asserting that the Government failed to
state the basis of its motion with particularity. On April 11, 2007, the
Court granted the Government leave to file its reply papers. The
Government filed its reply to the Motion that date.

Discussion

As a threshold matter, Ford opposes the Government’s motion on
the ground that it seeks to alter or amend this Court’s judgment.
Ford Brief at 3—4. As such, Ford claims the Motion should have been
brought pursuant to USCIT Rule 59(e). Id. Motions brought under
Rule 59(e) must be filed within 30 days of the entry of the judgment.
USCIT Rule 59(e). Claiming that the Government failed to bring the
instant motion within 30 days of July 20, 2005, the date of the entry
of the judgment which the Government seeks to clarify, Ford asserts
that the Motion was made untimely in violation of Rule 59(e). Ford
Brief at 3—4; USCIT Rule 59(e).

A motion to clarify and a Rule 59(e) motion to alter or amend a
judgment are distinct motions. See Osterneck v. Ernst & Whinney,
489 U.S. 169, 174 (1989); White v. New Hampshire Dep’t of Employ-
ment Sec., 455 U.S. 445, 451 (1982) (citing Browder v. Director, 1lli-
nois Dept. of Corr., 434 U.S. 257 (1978)); Britt v. Whitmire, 956 F.2d
509, 512, (5th Cir. 1992) (quoting Harcon Barge Co., Inc. v. D & G
Boat Rentals, Inc., 784 F.2d 665, 669-670 (5th Cir. 1986)). A Rule
59(e) motion involves “reconsideration of matters properly encom-
passed in a decision on the merits.” White, 455 U.S. at 451. “No mat-
ter how it is labeled, a motion is treated as one made under Rule
59(e) if it ‘calls into question the correctness of a judgment’ and seeks
to alter or amend it.” Britt, 956 F.2d at 512.

As such, the instant motion does not require this Court to recon-
sider the correctness of the July 20, 2005 Judgment. The Govern-
ment is not belatedly seeking an award of pre-judgment interest.
Rather, it seeks to clarify whether the July 20, 2005 Opinion award-
ing “lawful interest” encompassed an award of pre-judgment interest
on unpaid duties. See Gov’t Reply Clarify J. Collect Prejudgment In-
terest (“Gov’t Reply”) at 5. Accordingly, the instant motion is not sub-
ject to the time limitation of Rule 59(e).?

As to the substance of the instant motion, the long-established
rule in the Federal Courts permits the United States to recover in-

2Ford’s request for reconsideration of the undervaluation and loss of revenue amounts
does seek to alter or amend the July 20, 2005 Judgment and is therefore untimely pursuant
to Rule 59(e).
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terest on money due to the government even in the absence of any
statutory authorization for an award of pre-judgment interest. See
United States v. Goodman, 6 CIT 132, 139-140, 572 F. Supp. 1284,
1289 (1983)(citing Billings v. United States, 232 U.S. 261 (1914) and
United States v. Abrams, 197 F.2d 803, 805 (6th Cir. 1952), cert. de-
nied, 344 U.S. 855 (1952)). Indeed, the CAFC has affirmed this
Court’s authority to award pre-judgment interest in other similar
cases based on considerations of equity and fairness. See, e.g., United
States v. Imperial Food Imports, 834 F.2d 1013, 1016 (Fed. Cir.
1987); United States v. Monza Automobili, 12 CIT 239, 683 F. Supp.
818 (1988).

The Government is entitled to pre-judgment interest on unpaid
duties in the absence of a delay in assessing and collecting duties.
See United States v. Jac Natori, 22 CIT 1101, Slip Op. 1998-162
(holding that a judgment awarding unpaid duties recovered pursu-
ant to 19 U.S.C § 1592 and “interest as provided by law” includes
pre-judgment interest); Monza Automobili, 12 CIT at 242, 683 F.
Supp. at 820. The rationale behind this general rule is to compen-
sate the Government for lost use of the money due. See Imperial
Food Imports, 834 F.2d at 1016 (noting that “[i]t would be inequi-
table and unfair for the government to make an interest-free loan of
this sum from the date of final demand to the date of judgment”). In
awarding “lawful interest” in the July 20, 2005 Opinion, which is in-
corporated by reference in the July 20, 2005 Judgment, the Court
awarded both pre-judgment and post-judgment interest on unpaid
duties.

The Government did not abandon its claim for pre-judgment inter-
est by failing to refer to it in the pre-trial order or in the post-trial
brief. See, e.g., United States v. Nat’l Semiconductor Corp., 30
CIT , Slip Op. 2006-138; in Re Crescent Ship Serv. Inc., 2005
WL 1038652 (E.D. La. 2005) (noting that “a claim for pre-judgment
interest does not have to be referred to in proposed findings of fact if
it is included in the complaint”).

Moreover, the Court’s award of pre-judgment interest in the July
20, 2005 Judgment is not barred by Rule 37 of Fed. R. App. P.
(“FRAP”) as claimed by Ford. FRAP Rule 37 provides, inter alia,
that:

Unless otherwise provided by law, if a judgment for money in a
civil case is affirmed, whatever interest is allowed by law shall
be payable from the date the judgment was entered in the dis-
trict court. (Emphasis added).

It specifically permits award of pre-judgment interest if it is “other-
wise provided by law[.]” See New England Ins. Co. v. Healthcare Un-
derwriters Mut. Ins. Co., 352 F.3d 599 (2d Cir. 2003); Newburger,
Loeb & Co., Inc. v. Gross, 611 F.2d 423 (2d Cir. 1979). In the instant
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matter, the Court awarded pre-judgment interest on unpaid duties
pursuant to its discretionary authority as allowed by law.?

Conclusion

Based on the foregoing, the Government’s motion to clarify and to
seek pre-judgment interest on unpaid duties is granted.

Eamaeess————

BEFORE: SENIOR JUDGE NICHOLAS TSOUCALAS
UNITED STATES, Plaintiff, v. FORD MOTOR COMPANY, Defendant.

Court No. 02-00106
JUDGMENT

Upon consideration of Plaintiff’s Motion To Clarify Judgment And
To Collect Pre-Judgment Interest, Defendant’s Opposition, Plaintiff’s
Reply, the entire record herein, and after due deliberation, having
rendered a decision herein; now, in accordance with said decision, it
is hereby

ORDERED that Plaintiff’s Motion is granted; and it is further

ORDERED that Plaintiff shall recover against Ford pre-judgment
interest in the amount of $196,956.23 in accordance with the judg-
ment entered in United States v. Ford Motor Co., 29 CIT ___ |, 387 F.
Supp. 2d 1305 (2005) and post-judgment interest thereon pursuant
to 28 U.S.C. § 1961.

e ———
Slip Op. 07-113

WUHAN BEE HEALTHY CO., LTD. and PRESSTEK INC., Plaintiffs, v.
UNITED STATES, Defendant, and THE AMERICAN HONEY PRODUC-
ERS ASSOCIATION OF AMERICA and THE SIOUX HONEY ASSOCIATION,
Deft.-Ints.

Before: Richard K. Eaton,
Judge Court No. 05-00438

[United States Department of Commerce’s Final Results sustained in part and re-
manded.]

3The parties apparently do not dispute that pre-judgment interest accrues from the date
of Custom’s last demand. See Monza Automobili, 12 CIT at 240; 683 F. Supp. at 820 (award-
ing pre-judgment interest from the date of final demand for payment); Imperial Food Im-
ports, 834 F.2d at 1016 (award of pre-judgment interest from the date of final demand was
not an abuse of discretion); United States v. Reul, 959 F.2d 1572, 1579-1581 (Fed. Cir.
1992)(pre-judgment interest accrues while the government pursues the claim).
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Peter D. Keisler, Assistant Attorney General; Jeanne E. Davidson, Director, Com-
mercial Litigation Branch, Civil Division, United States Department of Justice (David
S. Silverbrand); Office of the Chief Counsel of Import Administration, United States
Department of Commerce (Douglas S. Ierley), of counsel, for defendant.

Kelley Drye Collier Shannon (Michael J. Coursey and R. Alan Luberda), for
defendant-intervenors.

OPINION AND ORDER

Eaton, Judge: Before the court is the Rule 56.2 motion for judg-
ment upon the agency record of plaintiffs Wuhan Bee Healthy Co.,
Ltd. (“Wuhan Bee”) and Presstek Inc. (“Presstek”) (collectively,
“plaintiffs”). See Pls.” Br. Supp. Mot. J. Agency R. (“Pls.’s Mem.”). De-
fendant United States and defendant-intervenors The American
Honey Producers Association and The Sioux Honey Association op-
pose the motion. See Def’s Mem. Oppn Pls.” Mot. J. Agency R.
(“Def.’s Opp’n”); Def.-Ints.” Br. Opp’n Pls.” Mot. J. Agency R. (“Def.-
Ints.” Opp’n”). By their motion, plaintiffs challenge certain aspects of
the final results of the United States Department of Commerce’s
(“Commerce” or the “Department”) second administrative review of
the antidumping duty order on honey from the People’s Republic of
China (“PRC”) for the period of review, December 1, 2002, through
November 30, 2003 (“POR”). See Honey from the PRC, 70 Fed. Reg.
38,873 (Dep’t of Commerce July 6, 2005) (final results) and the ac-
companying Issues and Decision Memorandum (June 27, 2005), Pub.
Doc. 341 (“Issues & Dec. Mem.”) (collectively, “Final Results”). Juris-
diction is had pursuant to 28 U.S.C. § 1581(c) (2000) and 19 U.S.C.
§ 1516a(a)(2)(B)(3ii) (2000). For the reasons that follow, the court
sustains the Final Results in part and remands this case to Com-
merce for further action consistent with this opinion.

BACKGROUND

Plaintiffs Wuhan Bee and Presstek are, respectively, a producer
and exporter of honey from the PRC, and a honey importer and dis-
tributor in the United States. During the POR, Wuhan Bee exported
honey from the PRC (the “subject merchandise”) to its affiliate
Presstek, which in turn sold the honey to Pure Sweet Honey
(“PSH”), an affiliated honey blender."! PSH then blended plaintiffs’
merchandise with honey from other countries and resold it to unaf-
filiated customers in the United States.

1Commerce found Wuhan Bee was affiliated with Presstek for a part of the POR, i.e.,
from July 20, 2003, forward. Presstek and PSH were affiliated during the entire POR. See
Issues & Dec. Mem. at 68.
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On December 2, 2003, Commerce published a notice of opportunity
to request an administrative review of the antidumping duty order
on honey from the PRC. See Antidumping or Countervailing Duty
Order, Finding, or Suspended Investigation, 68 Fed. Reg. 67,401
(Dep’t of Commerce Dec. 2, 2003) (notice). Pursuant to the notice,
Wuhan Bee asked for a review of its entries during the POR. See
Honey From the PRC, 69 Fed. Reg. 77,184 (Dep’t of Commerce Dec.
27, 2004) (prelim.). Commerce initiated the second administrative
review on January 22, 2003. See Initiation of Antidumping and
Countervailing Duty Admin. Revs. and Req. for Revocation in Part,
68 Fed. Reg. 3009 (Dep’t of Commerce Jan. 22, 2003) (Notice).

During the course of its review, Commerce issued questionnaires
to Wuhan Bee asking for information concerning, among other
things, its sales to the United States (Section C); factors of produc-
tion (Section D); and costs associated with further manufacturing in
the United States (Section E). Commerce also issued supplemental
questionnaires to Wuhan Bee, which focused on its calculation of
“blend ratios.” That is, by these supplemental questionnaires, Com-
merce sought to determine the percentage of Wuhan Bee’s honey
contained in each sale of blended honey made by PSH to unaffiliated
U.S. customers. As Commerce noted in the Final Results, blend ra-
tios are “essential to the reported U.S. sales and further manufactur-
ing databases because the ratios determine whether a particular
honey sale is of subject or non-subject merchandise and the quantity
of the sale of subject merchandise.” Issues & Dec. Mem. at 80.

Commerce notified Wuhan Bee that it would verify its question-
naire responses pertaining to U.S. sales made through Presstek and
PSH between July 20, 2003 and the end of the POR, in the United
States offices of PSH.? Verification was scheduled for April 27, 2005,
to April 29, 2005.

Prior to verification, Commerce forwarded to Wuhan Bee an out-
line indicating the areas to be covered, e.g., “Sales Process and Sales
Traces” and “Further Manufacturing,” and the type of documenta-
tion that it would require in order to verify the information in
Wuhan Bee’s questionnaire responses. See CEP Verification Outline
(Apr. 20, 2005), Conf. Doc. 101 at 7, 9. In particular, Commerce
asked Wuhan Bee to be prepared to provide “[dJocumentation sup-
porting the ‘blend ratio,” ” so that the verifiers could trace data from
documents to the responses. CEP Verification Outline, Conf. Doc.
101 at 8. It also instructed Wuhan Bee to “[pllease be prepared to

2Wuhan Bee first identified “blend ratios” in its Section C response as “the percentage of
subject honey contained within the honey resold by Wuhan Bee’s U.S. affiliate. . . . ” Wuhan
Bee’s Sec. C Ques. Resp., Conf. Doc. 13 at 25 (adding field 30.1 “BLENDRATU (%)” to the
fields Commerce requested Wuhan toinclude in its U.S. sales database).

3 Presstek and PSH shared a physical address in Verona, Wisconsin. See Verification of
U.S. Sales and Further Manufacturing Expenses for Wuhan Bee, Conf. Doc. 106 at 1 n.2.
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demonstrate the blend ratio for all sales...and provide support
documentation for all costs associated with further manufactur-
ing ... as reported in your questionnaire responses.” CEP Verifica-
tion Outline, Conf. Doc. 101 at 9.

At verification, Commerce selected fifty-one U.S. sales invoices for
review from Wuhan Bee’s U.S. sales databases. Twenty-six of the in-
voices were selected from a database providing information about
sales of subject and non-subject merchandise during the POR. For
five of the twenty-six invoices, company officials failed to provide
supporting documentation. As for the other twenty-one invoices,
Commerce found discrepancies in blend ratios in three of them. The
remaining twenty-five invoices were selected from a database that
quantified the differences between the amount of subject merchan-
dise sold by Wuhan Bee to its affiliates and the amount of subject
merchandise in the blended honey sold to unaffiliated U.S. custom-
ers. For nine of the twenty-five invoices, company officials were un-
able to provide supporting documentation, and for the remaining six-
teen, Commerce found discrepancies with respect to the reported
blend ratios/blend content for thirteen of the invoices. See Verifica-
tion Rep., Conf. Doc. 106 at 3.

On May 19, 2005, plaintiffs filed a brief with Commerce (“Case
Brief”) in an attempt to correct deficiencies in blend ratios discov-
ered at verification. Commerce rejected an attachment to the Case
Brief and the narrative references to the attachment, claiming they
were “new information” that was untimely filed and thus could not
be verified. Plaintiffs were given an opportunity to submit a redacted
version of the Case Brief| i.e., one with the claimed untimely new in-
formation omitted, which they did on May 24, 2005. See Letter from
Commerce to Bruce M. Mitchell of 5/23/05, Conf. Doc. 113; see also
Letter from Bruce M. Mitchell to Commerce of 5/24/05, Conf. Doc.
116.

On July 6, 2005, Commerce published notice of the Final Results.
See Honey from the PRC, 70 Fed. Reg. at 38,873. In the Final Re-
sults, Commerce applied adverse facts available (“AFA”) to sales
made by Wuhan Bee through affiliated parties in the United States,
i.e., Presstek and PSH, after July 20, 2003, and assigned an anti-
dumping duty rate of 183.80% to those sales. Issues & Dec. Mem. at
82.

By their motion, plaintiffs challenge Commerce’s decision to use
AFA. They also challenge Commerce’s valuation of the factors of pro-
duction of the subject merchandise (in particular, raw honey and la-
bor) and Commerce’s calculation of surrogate financial ratios, i.e.,
the cost of factory overhead; selling, general and administrative ex-
penses; and profit. Finally, they challenge Commerce’s decision to
change the methodology it used to calculate the assessment rate and
cash deposit rate from an ad valorem basis to a per kilogram basis.



50 CUSTOMS BULLETIN AND DECISIONS, VOL. 41, NO. 33, AUGUST 8, 2007

STANDARD OF REVIEW

The court reviews the Final Results under the substantial evi-
dence and in accordance with law standard, set forth in 19 U.S.C.
§ 1516a(b)(1)(B)(3) (“The court shall hold unlawful any determina-
tion, finding, or conclusion found ... to be unsupported by substan-
tial evidence on the record, or otherwise not in accordance with
law. . ..”). “Substantial evidence is ‘such relevant evidence as a rea-
sonable mind might accept as adequate to support a conclusion.’”
Huaiyin Foreign Trade Corp. (30) v. United States, 322 F.3d 1369,
1374 (Fed. Cir. 2003) (quoting Consol. Edison Co. v. NLRB, 305 U.S.
197, 229 (1938)). “Substantial evidence requires more than a mere
scintilla, but is satisfied by something less than the weight of the
evidence.” Altx, Inc. v. United States, 370 F.3d 1108, 1116 (Fed. Cir.
2004) (internal citations & quotation marks omitted).

The existence of substantial evidence is determined “by consider-
ing the record as a whole, including evidence that supports as well
as evidence that ‘fairly detracts from the substantiality of the evi-
dence.”” Huaiyin, 322 F.3d at 1374 (quoting Atl. Sugar, Ltd. v.
United States, 744 F.2d 1556, 1562 (Fed. Cir. 1984)). The court “must
affirm [Commerce’s] determination if it is reasonable and supported
by the record as a whole, even if some evidence detracts from [Com-
merce’s] conclusion.” Nippon Steel Corp. v. United States, 458 F.3d
1345, 1352 (Fed. Cir. 2006) (internal quotation marks & citation
omitted). In addition, “[a]s long as the agency’s methodology and pro-
cedures are reasonable means of effectuating the statutory purpose,
and there is substantial evidence in the record supporting the agen-
cy’s conclusions, the court will not impose its own views as to the suf-
ficiency of the agency’s investigation or question the agency’s meth-
odology.” Ceramica Regiomontana, S.A. v. United States, 10 CIT 399,
404-05, 636 F. Supp. 961, 966 (1986), aff’d, 810 F.2d 1137, 1139 (Fed.
Cir. 1987) (citing Chevron U.S.A., Inc. v. Natural Res. Def. Council,
Inc., 467 U.S. 837, 843 (1984)).

DISCUSSION

I. Commerce’s Use of Facts Available/Adverse Facts Available with
respect to Wuhan Bee’s U.S. Sales

In determining whether the subject merchandise is being, or is
likely to be, sold at less than fair value, 19 U.S.C. § 1677b(a) re-
quires Commerce to make “a fair comparison . . . between the export
price or constructed export price and normal value.” Because a por-
tion of Wuhan Bee’s U.S. sales during the POR were made through
its U.S. affiliates, Presstek and PSH, Commerce compared the “con-
structed export price” of the subject merchandise to normal value.*

4 Commerce’s construction of normal value is discussed infra in Part II.
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“Constructed export price” is “the price at which the subject mer-
chandise is first sold . ..in the United States...by or for the ac-
count of the producer or exporter of such merchandise or by a seller
affiliated with the producer or exporter, to a purchaser not affiliated
with the producer or exporter,” as adjusted. 19 U.S.C. § 1677a(b).

In this case, the first sale of Wuhan Bee’s honey to an unaffiliated
U.S. purchaser was made through PSH after it had blended Wuhan
Bee’s honey with honey from other sources. The “blend ratios” for the
sales Wuhan Bee made through PSH, i.e., the percentage of subject
merchandise in each sale, were an important element in the calcula-
tion of constructed export price. In the Final Results, Commerce
found that many of Wuhan Bee’s reported blend ratios could not be
verified as accurate. Issues & Dec. Mem. at 79 (“Of the invoices that
we reviewed at verification, 43 percent failed to be verified as accu-
rate. Thus, the Department determines that Wuhan Bee’s reported
blend ratios cannot be verified.”).

Where a respondent in an administrative review provides informa-
tion that Commerce cannot verify, the Department is permitted to
“fill[ ] gaps in the record” using facts otherwise available. Statement
of Administrative Action, H.R. Doc. No. 103-316, at 869 (1994), re-
printed in 1994 U.S.C.C.A.N. 4040, 4198-99 (“SAA”). The relevant
section of the antidumping duty statute, 19 U.S.C. § 1677e, requires
Commerce to determine (1) whether to use facts otherwise available;
and, if reliance on such facts is warranted, (2) whether to use an ad-
verse inference in selecting from among the facts otherwise avail-
able. First, under subsection 1677e(a):

If—
(1) necessary information is notavailable on the record, or
(2) an interested party or anyother person—

(A) withholds informationthat has been requested by
[Commerce] . . . under this subtitle,

(B) fails to provide suchinformation by the deadlines for
submission of the information or in the form and manner
requested . . .,

(C) significantly impedesa proceeding under this subtitle,
or

(D) provides suchinformation but the information cannot
be verified as provided in section 1677m(i) of this title,’

5Subsection 1677m() requires Commerce to verify all information relied upon in reach-
ing its final results under 19 U.S.C. § 1675(a), if (1) verification is timely requested by an
interested party; and (2) no verification was made during the two immediately preceding
reviews of the same order. See 19 U.S.C. § 1677m(i)(3)(A)—(B).
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[Commerce] . . . shall, subject to section 1677m(d) of this title,
use the facts otherwise available in reaching the applicable de-
termination under this subtitle.

19 U.S.C. § 1677e(a). As the Court of Appeals for the Federal Circuit
has held:

The focus of subsection (a) is respondent’s failure to provide in-
formation. The reason for the failure is of no moment. The mere
failure of a respondent to furnish requested information—for
any reason-requires Commerce to resort to other sources of in-
formation to complete the factual record on which it makes its
determination.

Nippon Steel Corp. v. United States, 337 F.3d 1373, 1381 (Fed. Cir.
2003) (emphasis in original). Thus, subsection (a) mandates the
use of facts otherwise available when a respondent provides Com-
merce with information that “cannot be verified.” 19 U.S.C.
§ 1677e(a)(2)(D).

Once it determines that the use of facts otherwise available is re-
quired, Commerce, in some circumstances, may use an inference
that is adverse to the interests of the respondent in selecting from
the facts on the record. Pursuant to subsection 1677e(b):

If [Commerce] ... finds that an interested party has failed to
cooperate by not acting to the best of its ability to comply with a
request for information from [Commerce] . .., [Commerce] . . .,
in reaching the applicable determination under this subtitle,
may use an inference that is adverse to the interests of that
party in selecting from among the facts otherwise available.

19 U.S.C. § 1677e(b). The Nippon Steel Court stated that, as distin-
guished from subsection (a),

subsection (b) permits Commerce to “use an inference that is
adverse to the interests of [a respondent] in selecting from
among the facts otherwise available,” only if Commerce makes
the separate determination that the respondent “has failed to
cooperate by not acting to the best of its ability to comply.” The
focus of subsection (b) is respondent’s failure to cooperate to the
best of its ability, not its failure to provide requested informa-
tion.

Nippon Steel, 337 F.3d at 1381 (quoting 19 U.S.C. § 1677e(b)) (em-
phasis and alteration in original). “[T]he statutory mandate that a
respondent act to ‘the best of its ability’ requires the respondent to
do the maximum it is able to do.” Id. at 1382.

Determining whether a respondent did the maximum it was able
to do to comply with Commerce’s requests involves both objective
and subjective inquiries. First, Commerce must make “an objective
showing that a reasonable and responsible importer would have
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known that the requested information was required to be kept and
maintained under the applicable statutes, rules, and regulations.”
Nippon Steel, 337 F.3d at 1382 (citation omitted). Second, Commerce
must make a subjective showing that the respondent not only has
failed promptly to produce the requested information, “but further
that the failure to fully respond is the result of the respondent’s lack
of cooperation in either: (a) failing to keep and maintain all required
records, or (b) failing to put forth its maximum efforts to investigate
and obtain the requested information from its records.” Id. at 1382—
83.

Finally, for the court to sustain the application of AFA, Commerce
must “articulate why it concluded that a party failed to act to
the best of its ability, and explain why the absence of this informa-
tion [was] of significance to the progress of its investigation.”
Mannesmannrohren-Werke AG v. United States, 23 CIT 826, 839, 77
F. Supp. 2d 1302, 1313-14 (1999).

In the Final Results, Commerce concluded that the use of facts
available was required for Wuhan Bee’s U.S. sales to its affiliates be-
cause its reported blend ratios could not be verified as accurate. Is-
sues & Dec. Mem. at 79. Further, Commerce found that resort to
facts available was appropriate “[b]ecause Wuhan Bee did not inform
the Department that its blend ratios were not accurate until the De-
partment discovered the fact at verification. ...” Id. at 80; see SAA
at 869, 1994 U.S.C.C.A.N. at 4198 (“[Subsection 1677e(a)] requires
Commerce . . . to make determinations on the basis of the facts avail-
able where requested information is missing from the record or can-
not be used because, for example, it has not been provided, it was
provided late, or Commerce could not verify the information.”). In
addition, because this discovery was made at verification, Commerce
found that it “did not have the opportunity to allow Wuhan Bee to
correct its deficient data,” pursuant to 19 U.S.C. § 1677m(d). Id.

Next, Commerce used an adverse inference in selecting from
among the facts available because it concluded that Wuhan Bee had
failed to act to the “best of its ability,” i.e., failed to do the maximum
it was able to do, to produce documents related to reported blend ra-
tios:

Wuhan Bee had sufficient opportunity to inform the Depart-
ment that its blend ratios were not accurate, yet as late into the
proceeding as March 15, 2005, respondent asserted on the
record just the opposite — that its blend ratios were accurate
and could be easily verified. . . . [R]espondent’s own letters to
the Department in December 2004 and March 2005, addressing
various issues regarding the blend ratios and further manufac-
turing cost, make it clear that respondent knew how important
and central these ratios were to the Department’s ultimate
margin calculations. Nevertheless, the Department gave re-
spondent appropriate notice in its verification outline that it
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would be verifying respondent’s blend ratios and that respon-
dent should “be prepared to demonstrate the blend ratio for all
sales . . . and provide supporting documentation for all costs as-
sociated with further manufacturing.” . . .

At verification, the Department discovered that the blend ra-
tios were not accurate, at least not with the documentation that
respondent was prepared to show the Department. Only at this
time did respondent claim that the ratios could not be verified.
Wuhan Bee hindered the calculation of accurate dumping mar-
gins in this review because it was not more forthcoming about
the problems and issues surrounding the reporting of the blend
ratios, even though the issue was discussed numerous times
throughout this proceeding.

Issues & Dec. Mem. at 81. In other words, Commerce concluded that
Wuhan Bee failed to put forth its maximum effort by failing to in-
form Commerce of problems surrounding its ability to accurately re-
port blend ratios and by representing that the blend ratios were ac-
curate and could easily be verified.

Plaintiffs do not challenge the propriety of Commerce’s decision to
resort to facts available under 19 U.S.C. § 1677e(a). See Pls.” Mem.
32 (acknowledging “errors in the calculation of blended ratios and
the inability of PSH to fully comply with Commerce’s . . . document
and reconciliation requests”). Plaintiffs do, however, challenge Com-
merce’s decision to take an adverse inference against Wuhan Bee in
selecting from among the facts available.

First, plaintiffs object to Commerce’s decision to use AFA based on
the finding that Wuhan Bee and its affiliates did not act to the best
of their abilities. They argue that Commerce failed to articulate why
it concluded that a party failed to act to the best of its ability
through a reasoned inquiry into the facts.” Pls.” Mem. 32. Plaintiffs
insist that the record does not support a finding “that Wuhan and its
affiliates failed to cooperate fully with Commerce, or that the errors
in blend ratio[s] were intended, or in fact, would have enabled
Wuhan to obtain a more favorable result.” Pls.’s Mem. 32.

Plaintiffs argue that Commerce decided to apply AFA based on a
presumption “that Wuhan was aware, or should have been aware,
that some of the blend ratios it calculated were in error.” Pls.” Mem.
21. They claim this presumption is unreasonable and unfounded
given the “commercial realities” of PSH’s honey blending. Pls.” Mem.
24. In particular, plaintiffs contend that the record evidence shows
that: (1) blending honey is an “art form,” which is done according to
customer preferences with respect to moisture content and color; (2)
“honey is blended according to a plan recorded on . .. daily process-
ing report[s],” which “do not specify the quantity or source of the
honey barrels that enter into production”; and (3) “for commercial
purposes, the amount of either subject or non-subject merchandise is
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considered immaterial.” Pls.” Mem. 23-24. As a result, for this re-
view, Wuhan Bee manually reviewed documents to calculate blend
ratios, since “PSH did not maintain blend ratios in the normal
course of its record keeping,” then reported the blend ratios in its
section C and supplemental questionnaire responses. Pls.” Mem. 28.

For its part, defendant argues that “Commerce properly deter-
mined that [Wuhan Bee] and PSH failed promptly to produce or put
forth the maximum effort to investigate and obtain the requested in-
formation” about blended honey sales. Def.’s Opp’n 12. Defendant in-
sists that: (1) a reasonable importer would have known that the re-
quested information was required to be kept and maintained, Def.’s
Opp’n 15; and (2) Wuhan Bee failed to cooperate fully because it
knew that blend ratios were a significant issue in Commerce’s inves-
tigation and had notice that Commerce would examine those ratios
at verification, yet failed to put forth the maximum effort to investi-
gate and obtain the requested information. Def.’s Opp’n 18-22.

The court finds that Commerce’s application of AFA is justified. Al-
though not explicitly identified as such, the first required finding un-
der Nippon Steel, i.e., an objective inquiry, has been satisfied. The
key to this inquiry is whether plaintiffs’ behavior has been reason-
able and responsible. As expressed in the Final Results, Commerce
apparently found that plaintiffs were neither reasonable nor respon-
sible in their record keeping and in representing that their question-
naire responses were accurate and could easily be verified. Com-
merce further apparently found that a reasonable and responsible
respondent would have brought any problems surrounding its sup-
porting documentation to Commerce’s attention before the verifica-
tion. These assumptions are consistent with the Nippon Steel Court’s
injunction that a reasonable importer “have familiarity with all of
the records it maintains in its possession, custody, or control;
and . .. conduct prompt, careful, and comprehensive investigations
of all relevant records that refer or relate to the imports in ques-
tion. . ..” Nippon Steel, 337 F.3d at 1382.

The second required finding, that Wuhan Bee failed to act to the
best of its ability, has also been satisfied. Based on correspondence
between Wuhan Bee and Commerce, it is clear that Wuhan Bee rec-
ognized that blended honey sales and further manufacturing ex-
penses were significant issues in this review and that the databases
submitted in response to Commerce’s questionnaires on these issues
would be the subject of verification. See, e.g., Letter from Jeffrey S.
Grimson to Commerce of 12/3/04, Pub. Doc. 222 at 1, 2 (acknowledg-
ing that Wuhan Bee was “unique among all honey respondents in
that Chinese honey sold by Wuhan Bee through its US affiliate is
blended with non-subject merchandise prior to sale to the first unaf-
filiated U.S. customer”; “[Data submitted on further manufacturing]
represents the total cost of blending, including the non-subject
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honey.”). Indeed, it represented that its questionnaire responses
could be verified:

Wuhan Bee’s responses to the Department’s questionnaires
have been sufficiently complete and accurate for the Depart-
ment to be able to complete its verification of PSH’s resale
prices and U.S. expenses, including further manufacturing ex-
penses, when verification takes place. . . .

Letter from Bruce M. Mitchell to Commerce of 3/15/05, Conf. Doc. 96
at 13. Along with this representation, Wuhan Bee indicated that it
was reviewing its questionnaire responses. Letter from Bruce M.
Mitchell to Commerce of 3/15/05, Conf. Doc. 96 at 13 n.6 (stating
that plaintiffs had found certain clerical errors in their responses,
but that “none . .. undermine[d] the overall veracity of the submis-
sion”). It did not, however, bring to Commerce’s attention any prob-
lems affecting its ability to accurately report blend ratios, nor did
plaintiffs ask Commerce for help in this regard.® On the contrary, it
assured Commerce that “PSH’s record keeping system . .. used to
compile the blend ratios reported in Sections C and E, conform to
stringent industry standards and are sufficiently precise to allow
PSH to trace the source of honey in its blends....” Letter from
Bruce M. Mitchell to Commerce of 3/15/05, Conf. Doc. 96 at 11. None-
theless, at verification, PSH’s officials failed to produce supporting
documentation for twenty-eight percent of the invoices Commerce
selected for review. Verification Rep., Conf. Doc. 106 at 3. With re-
spect to those invoices for which PSH supplied supporting documen-
tation, Commerce discovered inaccuracies forty-three percent of the
time. See Issues & Dec. Mem. at 79; Verification Rep., Conf. Doc. 106
at 3. That the errors in blend ratios may not have been intended is
not relevant to Commerce’s decision to take an adverse inference.
Nippon Steel, 337 F.3d at 1383 (“While intentional conduct, such as
deliberate concealment or inaccurate reporting, surely evinces a fail-
ure to cooperate, the statute does not contain an intent element. ‘In-

6 The argument that plaintiffs may not have kept records of blend ratios in the normal
course of business does not stand in the way of Commerce’s application of an adverse infer-
ence because the “best of its ability” standard, particularly with respect to a successive re-
view,

assumes that importers are familiar with the rules and regulations that apply to the im-
port activities undertaken and requires that importers, to avoid a risk of an adverse in-
ference determination in responding to Commerce’s inquiries: (a) take reasonable steps
to keep and maintain full and complete records documenting the information that a rea-
sonable importer should anticipate being called upon to produce; (b) have familiarity
with all of the records it maintains in its possession, custody, or control; and (c) conduct
prompt, careful, and comprehensive investigations of all relevant records that refer or
relate to the imports in question to the full extent of the importers’ ability to do so.

Nippon Steel, 337 F.3d at 1382. While the “best of its ability” standard recognizes that mis-
takes sometimes occur, it “does not condone inattentiveness, carelessness, or inadequate
record keeping.” Id.
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adequate inquiries’ may suffice. The statutory trigger for Com-
merce’s consideration of an adverse inference is simply a failure to
cooperate to the best of respondent’s ability, regardless of motivation
or intent.”). Commerce’s subjective inquiry, then, focuses on plain-
tiffs’ “fail[ure] to put forth [their] maximum efforts to investigate
and obtain the requested information from [their] records.” Id. at
1382-83.

Finally, plaintiffs make the argument that the Case Brief as origi-
nally submitted, i.e., with the attachment, confirmed that the errors
in blend ratios that Commerce discovered at verification did not re-
sult in any advantage to Wuhan Bee. That is, Wuhan Bee insists
that it “[did] not obtain a more favorable result by failing to cooper-
ate than if it had cooperated fully.” Pls.” Mem. 31 (internal quotation
marks & citation omitted). Commerce may take an adverse inference
to induce compliance with its requests, and, indeed, to ensure that
uncooperative respondents do not receive a benefit as a result. See
Timken Co. v. United States, 354 F.3d 1334, 1345 (Fed. Cir. 2004).
Commerce’s decision whether or not to take an adverse inference,
however, does not turn on whether Wuhan Bee’s failure to comply
with Commerce’s requests resulted in any advantage to it. That
Wuhan Bee did not comply to the best of its ability is enough to trig-
ger the use of an adverse inference. Nippon Steel, 337 F.3d at 1381.
Moreover, to the extent plaintiffs argue that Wuhan Bee did not “in-
tend” the errors in blend ratios, this argument is immaterial because
intent is not relevant to Commerce’s decision to use AFA. Id. at 1383
(“The statutory trigger for Commerce’s consideration of an adverse
inference is simply a failure to cooperate to the best of respondent’s
ability, regardless of motivation or intent.”). It may be true, as plain-
tiffs contend, that the Case Brief and the attachment did not contain
new information, but rather a resorting of information that had been
verified. See Pls.” Mem. 30-32. Nonetheless, because the sole purpose
of the attachment to the Case Brief was to show that “any differ-
ences between ‘precise’ quantities sold and ‘actual’ quantities re-
ported would not have [had] an advantageous impact on Wuhan
Bee’s margins,” Case Brief, Conf. Doc. 113, Attach. 1 at 20, Com-
merce’s rejection of the attachment and narrative references thereto,
if in error, was harmless error.

In light of the foregoing, Commerce justifiably found that a rea-
sonable importer would have known that blend ratios were an im-
portant issue in this investigation and that the questionnaire re-
sponses, and the documents to support the responses, with respect to
such ratios would be subject to verification. Commerce also reason-
ably concluded that Wuhan Bee was aware that the mix of subject
and nonsubject merchandise in U.S. sales would be the subject of in-
quiry by Commerce at verification. Furthermore, Wuhan Bee’s fail-
ure to maintain adequate records of blended honey sales and to
bring any of the documentary problems to Commerce’s attention
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prior to verification justified Commerce’s finding that Wuhan Bee
failed to do the maximum it was able to do. The court thus sustains
Commerce’s use of AFA.

II. Commerce’s Construction of Normal Value

Next, the court turns to plaintiffs’ challenges to Commerce’s con-
struction of normal value under 19 U.S.C. § 1677b(c)(1). When mer-
chandise that is the subject of an antidumping investigation is ex-
ported from a nonmarket economy (“NME”)” country, such as the
PRC, Commerce generally determines its normal value by valuing
the factors of production used in producing the merchandise to
which it adds “an amount for general expenses and profit plus the
cost of containers, coverings, and other expenses.” 19 U.S.C.
§ 1677b(c)(1). Factors of production include the quantities of raw
materials consumed and the hours of labor needed to produce the
subject merchandise. See 19 U.S.C. § 1677b(c)(3).

Commerce is directed to use “the best available information re-
garding the values of such factors in a market economy country or
countries considered to be appropriate by the administering author-
ity.” 19 U.S.C. § 1677b(c)(1). What constitutes best available infor-
mation is not defined by statute or regulation, but Commerce nor-
mally considers the quality, specificity and contemporaneity of the
data and prefers to use public, country-wide data, where it is avail-
able. See Goldlink Indus. Co. v. United States, 30 CIT _,
431 F. Supp. 2d 1323, 1337 (2006); Freshwater Crawfish Tall Meat
from the PRC, 66 Fed. Reg. 20,634 (Dep’t of Commerce Apr. 24, 2001)
(notice), Issues and Decision Mem., cmt. 2.

A. Valuation of the Factors of Production

Plaintiffs dispute Commerce’s decision as to what constitutes the
“best available information” to value: (1) raw honey; and (2) labor
costs.

1. Raw Honey

In the Final Results, Commerce valued raw honey using data sub-
mitted by plaintiffs from a Web site maintained by EDA Rural Sys-
tems Pvt. Ltd., an organization that provides business development

7A “nonmarket economy” country is “any foreign country that [Commerce] determines
does not operate on market principles of cost or pricing structures, so that sales of merchan-
dise in such country do not reflect the fair value of the merchandise.” 19 U.S.C.
§ 1677(18)(A). “Because it deems China to be a nonmarket economy country, Commerce
generally considers information on sales in China and financial information obtained from
Chinese producers to be unreliable for determining, under 19 U.S.C. § 1677b(a), the normal
value of the subject merchandise.” Shanghai Foreign Trade Enters. Co. v. United States, 28
CIT , 318 F. Supp. 2d 1339, 1341 (2004). Therefore, since the subject merchan-
dise came from the PRC, Commerce constructed normal value by valuing the factors of pro-
duction using surrogate data from India. See 19 U.S.C. § 1677b(c)(4).
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services to the honey and beekeeping sector in India (“EDA Data”).
See Factors of Production Valuation Mem. for the Final Results, Pub.
Doc. 340, Attach. I. Based on this information, Commerce derived an
average price for raw honey of 74.90 Rupees per kilogram during the
POR. See Factors of Production Valuation Mem. for the Final Re-
sults, Pub. Doc. 340 at 2.

Commerce decided to use EDA Data exclusively in valuing raw
honey. In doing so, it rejected three articles also submitted by plain-
tiffs, which contained different values of honey, from: (1) Hindu
Business Line;® (2) Indiainfoline;® and (3) Indian Express.'° Plain-
tiffs argue that the values contained in the three articles should be
averaged with the value of honey found in the EDA Data.

In the Final Results, Commerce explained its decision to value
raw honey using just the EDA Data: “[TThe EDA Data ... consti-
tute[s] aln] . .. appropriate surrogate value source for this POR. [It
is] . . . the best information currently available because it is publicly
available, quality data, specific to the raw honey beekeeping indus-
try in India, and contemporaneous with the POR.” Issues & Dec.
Mem. at 10. With respect to quality, Commerce found that “the EDA
Data source is highly documented, including numerous specific price
points over a six year period for multiple types of honey from many
suppliers, and includes detailed information on production, inputs,
and beekeepers.” Id. at 11. With respect to specificity, Commerce
noted that “the prices quoted in the EDA Data are specific to the raw
honey beekeeping industry in the state of Bihar in India.” Id. With
respect to contemporaneity, Commerce found that the “€EDA Data is
contemporaneous to this administrative review, . .. and it includes
monthly data points over a majority of the POR.” Id. (footnote omit-
ted).

In addition, Commerce addressed the reliability and persuasive-
ness of the three other data sources proposed by plaintiffs and re-
jected each one:

[1] [Tlhe [Hindu Business Line article]...is not reliable
because . . . the information is based on data provided by . . . an
Indian cooperative, and represents the experience of only one
producer; and . . . the Department has rejected this data in pre-
vious segments of this proceeding because it was not obtained
from publicly available sources and may not be representative
of country-wide prices in India. . . .

[2] [Tlhe [Indiainfoline article] appears to be nothing more
than a school paper written by a first-year business student

8«Girijan co-op targets Rs 135—cr turnover” (dated Apr. 17, 2003).
9“Prospects of Bee Keeping in Rubber Plantations of Kerala” (dated Sept. 2, 2003).
10¢In Jharkhand, it’s all about honey, honey” (dated Feb. 17, 2003).
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and posted on the Business School section of the website with
no additional information on the author’s qualifications or the
sources of his information. . . .

[3] [Tlhe [Indian Express article] ... states that the prices
quoted are limited to a single beekeeper that only produces 1.5
MT per year, and . . . was rejected as unreliable [in a previous
segment of the proceeding]. ... [TThe exceptionallylimited na-
ture of [this] data renders [it] unpersuasive of Indian prices as
a whole in comparison with the broader EDA Data.

Issues & Dec. Mem. at 13.

Plaintiffs do not quarrel with Commerce’s use of the EDA Data.
Rather, they argue that Commerce’s rejection of the other sources
plaintiffs proposed was unreasonable. According to plaintiffs, the
three articles “covered different regions of India but showed a rela-
tively narrow range of prices for raw honey. . ..” Pls.” Reply Br. to
Def’s & Def.-Ints.” Resp. Brs. (“Pls.” Reply”) 10. Plaintiffs further
maintain that the prices contained in the EDA Data are not repre-
sentative of the price of honey found in India generally. Pls.” Mem.
34; Pls.” Reply 9. Thus, plaintiffs contend that “[a]s all information
on the record is region-specific, the most reasonable method to arrive
at a country-wide surrogate value is to calculate an average price de-
rived from all this data. . ..” Pls.” Mem. 37.

Plaintiffs therefore insist that “Commerce’s reasons for rejecting
[the Hindu Business Line, Indiainfoline and Indian Express articles]
were arbitrary and capricious.” Pls.” Reply 9.

Commerce rejected the [Hindu Business Line article] because
the information related to a cooperative, while using the data
from another cooperative, [Mahabaleshwar Honey Production
Cooperative Society Ltd.], to determine financial ratios. Com-
merce rejected the [Indiainfoline article] as it had concerns
over the origins of the article written by a business student, but
used the EDA Data, found on a random website. Further, Com-
merce relied upon articles published in . .. Indiainfoline . . . in
other proceedings. Finally, Commerce rejected [the Indian Ex-
press article] as it was limited to the results of a single bee-
keeper and had previously rejected this information before. Yet,
there is nothing to suggest that the price information in the ar-
ticle was unreliable.

Pls.” Reply 9. Plaintiffs thus seek a remand with instructions to
value raw honey based on an average of the honey values found in
the Hindu Business Line, the Indiainfoline and the Indian Express
articles as well as the EDA Data.



U.S. COURT OF INTERNATIONAL TRADE 61

In response, defendant contends that Commerce’s explanations for
rejecting plaintiffs’ proposed data are reasonable, and that the
record supports Commerce’s decision not to average the honey val-
ues:

[TThe [Hindu Business Line, Indiainfoline and Indian Express]
articles either quote prices from single producers, or contain
data from unknown origins, which Commerce determined not
to be comparable with the EDA data. Further Commerce “con-
tinue[d] to find that the [three articles] are unreliable sources
for valuing honey.” . . .

In this case, the sources for the surrogate value of raw honey
contained upon the record were all regionally limited. EDA
data are based upon the raw honey beekeeping industry in the
second largest honey producing state in India, offering more
representative prices than the article from Indiainfoline, the
prices for which are from the Kerala region, which accounts for
only nine percent of India’s honey production. In addition, Com-
merce rejected the articles from [Indiainfoline] and Hindu
Business Line because they either quote prices from single pro-
ducers, making them less representative than EDA data, or
contain data from unknown origins rather than from public
sources, unlike the EDA data.

Def’s Opp’n 29 & 31. Thus, defendant insists that, since the alterna-
tive data sources proposed by plaintiffs were not reliable, Com-
merce’s decision not to average them with the EDA Data is justified.

Commerce enjoys some latitude in selecting among the available
information in valuing the factors of production. See Nation Ford
Chem. Co. v. United States, 166 F.3d 1373, 1377 (Fed. Cir. 1999). In
choosing from among the available data, Commerce “must act in a
manner consistent with the underlying objective of 19 U.S.C.
§ 1677b(c) — to obtain the most accurate dumping margins possible.”
Shandong Huarong Gen. Corp. v. United States, 25 CIT 834, 838,
159 F. Supp. 2d 714, 719 (2001) (citation omitted); Shakeproof As-
sembly Components, Div. of Ill. Tool Works, Inc. v. United States, 268
F.3d 1376, 1382 (Fed. Cir. 2001)). To determine whether Commerce’s
selection of surrogate values furthers this statutory purpose, the
court must determine whether “Commerce’s choice of what consti-
tutes the best available information evidences a rational and reason-
able relationship to the factor of production it represents.” Shandong
Huarong, 25 CIT at 838, 159 F. Supp. 2d at 719 (citations omitted).

Here, the court finds reasonable Commerce’s use of the EDA Data
and the exclusion of the other three sources proposed by plaintiffs.
First, plaintiffs do not dispute the reliability of the EDA Data. In-
deed, although now declaring the data as being from a “random
website,” at the administrative level they argued in favor of Com-
merce using it as a part of an average. See Issues & Dec. Mem. at 10.
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Moreover, Commerce’s decision not to average the EDA Data with
the three articles proposed by plaintiffs was reasonable in light of
the deficiencies Commerce found in those sources.

First, Commerce was justified in rejecting the Hindu Business
Line article. In a single sentence the article states a range of prices
received by a single producer, the Girijan Co-operative Corporation
Ltd. See Hindu Business Line Article at 2. The EDA Data, on the
other hand, contains information on numerous producers and there-
fore represents a wider range of prices. In addition, there is no indi-
cation that the sources of the data contained in the Hindu Business
Line article are publicly available. See Issues & Dec. Mem. at 12.

Second, the court finds no error in Commerce’s conclusion that the
Indiainfoline article was unreliable. Commerce found that unlike
the EDA Data, the sources of which were well-documented and made
available by a business entity, the Indiainfoline article contained
nothing to indicate it was reliable. In particular, there was “no addi-
tional information on the author’s qualifications or the sources of his
information” other than his status as a first-year business student.
Id. 12— 13.

Third, the Indian Express article was found not to be as represen-
tative as the EDA Data because it pertained to the experience of only
a single beekeeper.

In light of the proposed sources’ deficiencies, the court finds rea-
sonable Commerce’s decision not to average this data with the EDA
Data, which Commerce found was (1) publicly available; (2) well-
documented, with numerous price points for multiple types of honey
from many suppliers; (3) detailed information on production, inputs
and beekeepers; (4) based on India’s second largest honey-producing
region (Bihar); and (5) contemporaneous with the POR. Thus, Com-
merce’s conclusion that the EDA Data was the “best available infor-
mation” on the record on which to base its valuation of raw honey is
supported by substantial evidence and in accordance with law.

2. Labor Costs

The cost of labor is another factor of production used to construct
normal value. As this Court has observed, “Commerce treats the
wage rate differently from all other factors of production[.] [Flor la-
bor, Commerce employs regression-based wage rates reflective of the
observed relationship between wages and national income in market
economy countries.”'! Dorbest Ltd. v. United States, 30 CIT ___,
__, 462 F. Supp. 2d 1262, 1291 (2006). “Using this regression

111n full text, Commerce’s regulation with respect to how labor is to be valued in the
nonmarket economy context provides:

For labor, the Secretary will use regression-based wage rates reflective of the observed
relationship between wages and the national income in market economy countries. The
Secretary will calculate the wage rate to be applied in nonmarket economy proceedings
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analysis, Commerce determines the relationship between countries’
per capita Gross National Product [(“GNI”)] and their wage rates;
Commerce approximates the wage rate of the PRC by using the
PRC’s GNI as the variable in the equation that was the result of the
regression.” Id. at ____, 462 F. Supp. 2d at 1291.

Here, Commerce based its regression analysis upon the average
wages from a basket of fifty-six market economy countries.!? Factors
of Production Valuation Mem. for the Prelim. Results, Pub. Doc. 231,
Attach. 14. Therefore, after making its calculation, it “use[d] the
2004-revised expected wage rate of $0.93/hour as a surrogate for
Chinese labor costs, in accordance with its regulations and long-
standing practice.” Issues & Dec. Mem. at 28.

Plaintiffs challenge Commerce’s methodology for calculating the
surrogate wage rate, arguing that in determining which countries
make up the basket of fifty-six countries, Commerce “selectively ex-
cluded many low wage countries and selectively included non-
comparable source countries.” Pls.” Mem. 41. For example, plaintiffs
point out that Commerce included “source countries, such as Swit-
zerland, the U.K., Norway, and Germany,” Pls.” Mem. 18, and ex-
cluded available data, which plaintiffs placed on the record, for
twenty-two additional countries, e.g., Albania, Bangladesh, Cambo-
dia and the Czech Republic. Pls.” Mem. 41; see also Letter from
Bruce M. Mitchell to Commerce of 1/18/05, Ex. 5, Attach. 1, Pub.
Doc. 257 (placing on the record data for twenty-two countries); Case
Brief dated May 10, 2005, Pub. Doc. 301 at 44 & n.16. Commerce’s
exclusion of available data, plaintiffs argue, was arbitrary and con-
trary to Commerce’s own position that “more data is better than less
data.” Pls.” Mem. 41.

Plaintiffs also contend that in performing its regression analysis,
Commerce improperly combined data from 2001 (regarding the wage
rates and per capita GNI of the fifty-six market economy countries)
with data from 2002 (regarding Chinese GNI), when 2002 data was
available with respect to the wage rates and per capita GNI of the
market economy countries. Pls.” Mem. 17 (citing arguments raised
below in plaintiffs’ Case Brief dated May 10, 2005, Pub. Doc. 301 at
38-39). Plaintiffs charge that by mixing Chinese GNI data from
2002 with wage rate and per capita GNI data from 2001, Commerce
violated its regulations which require use of “current data.” Pls.
Mem. 41 (quoting 19 C.F.R. § 351.408(c)(3)). Thus, plaintiffs argue,

each year. The calculation will be based on current data, and will be made available to
the public.

19 C.F.R. § 351.408(c)(3) (2005).

12 The basket of countries includes high-wage countries, such as Switzerland ($18.24/
hour); the United Kingdom ($15.11/hour); and the United States ($14.83/hour); and low-
wage countries, such as India ($0.15/hour); Pakistan ($0.26/hour); and Sri Lanka ($0.30/
hour). Factors of Production Valuation Mem. for the Prelim. Results, Pub. Doc. 231, Attach.
14.
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Commerce’s methodology “critically undermines any assertion that
the regression based wage calculation significantly enhances the ac-
curacy and fairness in the NME case.” Pls.” Mem. 41.

Defendant responds that because “Commerce has consistently
based its regression analysis upon average wages from a basket of
56 countries since it updated its regression analysis in 2000,” the
twin aims of predictability and fairness are served by using this
method of calculating wage rate. Def.’s Opp’n 43. In addition, Com-
merce insists that changing the methodology as plaintiffs propose,
i.e., to add twenty-two countries to the basket currently compiled, is
a significant change that would require comment from the general
public, which would be impracticable in this review. Def.’s Opp’n 43—
44,

As to its wage rate finding, however, Commerce requests remand
because it acknowledges that it “mistakenly relied upon income data
from two different years [i.e., 2001 and 2002,] in its calculation of the
surrogate wage rate.” Def’s Oppn 41. Thus, defendant asks the
court to sustain its wage rate calculation methodology and to re-
mand for the limited purpose of recalculating the labor wage rate us-
ing “the correct GNI data.” Def.’s Opp’n 45.

The court cannot sustain Commerce’s labor calculation. When
valuing factors of production, Commerce is required to use “the best
available information regarding the values of such factors in a mar-
ket economy country or countries considered to be appropriate.” 19
U.S.C. § 1677b(c)(1). In the Final Results, Commerce rejected plain-
tiffs’ request to recalculate the surrogate wage:

The Department is reviewing its regression-based wage rate
calculation . . . ; however, comprehensively re-examining each
country in the existing dataset and recalculating the wage rate
regression using GNI requires more time than is currently
available. To revise the data here would be impracticable given
the time constraints of this review. The Department is fully sat-
isfied that the current figures are reasonable and correct, and
will use them unless and until they are changed as a result of a
thorough review. Recalculating the regression analysis using a
significantly different basket of countries would amount to a
significant change in the Department’s methodology; such a
change should be subject to notice and comment from the gen-
eral public. Thus, it would be inappropriate to restrict this
public-comment process to the context of the instant review.
Consequently, the Department will invite comments from the
general public on this matter in a proceeding separate from the
current review of this order.

Issues & Dec. Mem. at 28. In other words, Commerce declined to re-
vise the data set it relied upon in the Final Results because: (1) it
was impracticable under the statutory deadlines for completing its
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investigation; and (2) recalculating the regression analysis using a
significantly different basket of countries would likely result in a sig-
nificant change in methodology that would require comment from
the public. This Court has rejected both of these arguments.

In Dorbest Ltd., the Court found wanting the argument that statu-
tory deadlines for completing investigations prevented Commerce
from considering available information in updating its regression
model:

Congress was certainly sensitive to this concern [of completing
investigations within statutory deadlines] by limiting Com-
merce’s choice of data to that “available” during the investiga-
tion. But in recognizing this concern, Congress nonetheless re-
quired that if information was available, i.e., placed on the
record, Commerce was compelled to consider it. Therefore,
Commerce’s defense runs directly against its statutory duty.
Consequently, Commerce’s . .. defense must...be rejected.

Id. at , 462 F. Supp. 2d at 1296. As to Commerce’s past practice
of relying on data from fifty-six countries in making PRC wage rate
calculations and the need for public comment prior to any change in
that practice, the Dorbest Ltd. Court observed:

Commerce’s . . . argument . . . that the data set in question
must be developed through notice-and-comment rulemaking| ]
appears to be inconsistent with Commerce’s past practice. Com-
merce has in the past updated and expanded the number of
countries within the data set without resorting to notice and
comment rulemaking. In fact, during the investigation here,
Commerce used a basket of fifty-six countries, but during the
voluntary remand, used a basket of only fifty-four. No notice-
and-comment rulemaking was used to effect the change. Com-
merce has also, over time, expanded its data set of countries
from forty-five countries to fifty-six countries without vetting
its choices through notice-and-comment rulemaking.

Id. at ___, 462 F. Supp. 2d at 1295. The court agrees with the
Dorbest Ltd. Court’s observations and likewise rejects Commerce’s
arguments.'?

In light of the foregoing, this matter is remanded so that Com-
merce may consider the information plaintiffs have placed on the

13 The court also notes that Commerce announced a revised methodology in a notice
published on October 19, 2006. See Antidumping Methodologies: Market Economy Inputs,
Expected Non-Market Economy Wages, Duty Drawbacks; and Request for Comments, 71
Fed. Reg. 61,716, 61,721-23 (Dep’t of Commerce Oct. 19, 2006). Under the revised method-
ology, the basket of countries “will include data from all market economy countries that
meet the criteria described [in the notice] and that have been reported within 1 year prior
to the Base Year,” which is the most recent reporting year of the data required for the re-
gression methodology. Id. at 61,722.
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record with respect to the twenty-two additional countries. Further,
Commerce must explain its decisions: (1) to exclude the twenty-two
low-wage countries with respect to which plaintiffs placed informa-
tion on the record; and (2) to include data from high-wage countries,
such as Switzerland, the United Kingdom and the United States. In
the event that on remand Commerce rejects the data from the
twenty-two additional countries, it must explain its decision with
reference to specific evidence and without reference to time con-
straints. In addition, Commerce must explain its decision to rely on
a methodology that results in the disparity observed between the
hourly wage rate in, e.g., India ($0.15/hour), a market economy coun-
try found to be economically comparable to the PRC, and the hourly
wage rate calculated for the PRC ($0.93/hour).'* Dorbest Ltd., 30
CIT at ___, 462 F. Supp. 2d at 1269 (“For the court to conclude that
a reasonable mind would support Commerce’s selection of the best
available information, Commerce needs to justify its selection of
data with a reasoned explanation.”).

Finally, with respect to its request for voluntary remand to revise
its wage rate finding, Commerce is instructed to recalculate the
wage rate using the correct, most current GNI data. See Allied Pac.
Food (Dalian) Co. v. United States, 30 CIT _, ____, 435 F. Supp.
2d 1295, 1309 (2006) (granting voluntary remand instructing that
“Commerce must support its findings of fact concerning the surro-
gate value for the labor wage rate by citing to specific evidence on
the record and also must include an explanation for the choices it
makes from among the various alternatives it considers”).

B. Surrogate Financial Ratios

In accordance with the requirement under 19 TU.S.C.
§ 1677b(c)(1)(B) that normal value include amounts for “general ex-
penses and profit,” Commerce “usually calculates separate values for
selling, general and administrative [(“SG&A”)] expenses, manufac-
turing overhead and profit, using ratios'® derived from financial

14 As plaintiffs point out, “the calculated wage rate of $0.93/hour is more than 600%
higher than India’s published, country-wide labor rate of $0.15/hour.” Issues & Dec. Mem.
at 25.

15 As this Court explained in Shanghai Foreign Trade,

[tlo calculate the SG & A ratio, the Commerce practice is to divide a surrogate company’s
SG & A costs by its total cost of manufacturing. For the manufacturing overhead ratio,
Commerce typically divides total manufacturing overhead expenses by total direct
manufacturing expenses. Finally, to determine a surrogate ratio for profit, Commerce di-
vides before-tax profit by the sum of direct expenses, manufacturing overhead and SG &
A expenses. These ratios are converted to percentages (“rates”) and multiplied by the
surrogate values assigned by Commerce for the direct expenses, manufacturing over-
head and SG & A expenses.

Id. at ____, 318 F. Supp. 2d at 1341 (citing Manganese Metal From the PRC, 64 Fed. Reg.
49,447, 49,448 (Dep’t of Commerce Sept. 13, 1999) (final results)).
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statements of one or more companies that produce identical or com-
parable merchandise in the surrogate country.” Shanghai Foreign
Trade, 28 CIT at ____, 318 F. Supp. 2d at 1341.

Here, Commerce determined that data from Mahabaleshwar
Honey Production Cooperative Society Ltd.’s (“MHPC”) 2003-2004
financial statement was the “best available information” from which
to derive surrogate financial ratios.'® In choosing to rely on the
MHPC financial statement, it rejected the financial statement of
Apis (India) Natural Products (“Apis”), a honey supplier:

With respect to quality, we find that MHPC is a better source of
data than Apis because the MHPC materials include a com-
plete annual report, an auditors report, and complete profit and
loss business statements that segregate MHPC’s honey and
fruit canning businesses. With respect to specificity, we note
that MHPC is a honey processor in India, and the financial
statements include details on MHPC’s costs and revenues re-
lated to its honey processing business. The MHPC statement is
also contemporaneous to the POR. . .. In contrast, we find that
the Apis statement does not include any auditor notes, nor does
it appear to include complete schedules or details on Apis’ op-
erations. Therefore, we are not using the Apis data because we
determine that it is not as reliable or detailed as that of MHPC,
and because we have other publicly available information
which meets the Department’s criteria for data on which to
base the surrogate financial ratios.

Issues & Dec. Mem. at 17. Thus, Commerce concluded the MHPC fi-
nancial statement was more reliable than the Apis financial state-
ment and used the data in the MHPC financial statement to derive
the financial ratios.

When calculating the ratio for manufacturing overhead, it was
necessary to include the cost of raw honey used in making processed
or finished honey. The MHPC financial statement, however, did not
include a raw material cost for honey. Accordingly, Commerce ex-
trapolated the raw material cost, using the following methodology:

[The] raw material cost was derived by dividing the total cost of
honey by the quantity [MHPC] purchased [from its members]
and then multiplying this figure by the sum of the quantities
[MHPC] sold [to its customers] and lost during production.

Issued & Dec. Mem. at 18. Commerce included the cost of raw mate-
rials as a component of direct manufacturing costs. See Factors of

16 MHPC, a cooperative, “is in the business of buying raw honey from its members and
selling processed honey to its customers. . . . ” Issues & Dec. Mem. at 18.
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Production Valuation Mem. for the Final Results, Pub. Doc. 340, At-
tach. II (Surrogate Financial Ratios).

Plaintiffs argue that: (1) Commerce’s use of the MHPC financial
statement was unreasonable because it did not include a figure rep-
resenting the raw material cost for honey; and (2) the methodology
Commerce used to extrapolate the raw material cost for honey is
flawed because it is based on unsupported assumptions. Pls.” Mem.
37-38.

First, plaintiffs claim that without “separate opening and closing
raw materials inventories or [an] indicat[ion] [of] the amount of
honey processed during the reported accounting period,” the MHPC
financial statement is incomplete on its face. Pls.” Mem. 37. Plaintiffs
contend that the absence of this information makes Commerce’s de-
cision to use the MHPC financial statement unreasonable.

Second, the methodology Commerce used to extrapolate the raw
material cost for honey, plaintiffs claim, is based on unsupported as-
sumptions. According to plaintiffs:

In the absence of ... data [on either the opening and closing
raw materials inventories or the amount of honey processed
during the reported accounting period], Commerce assumed [1]
any raw honey processed from openingperiod inventory was
valued at the price of raw honey purchased during the [re-
ported accounting period]. Commerce further assumed [2] all
honey sold during the [reportedaccounting period] was pro-
cessed during the [reported accounting period].

Commerce’s calculation of financial ratios is predicated on
these assumptions. However, there is nothing in the MHPC
Financials to support these assumptions, as opposed to alterna-
tive assumptions that honey consumed from inventory to pro-
cess finished honey was priced higher or lower than purchased
raw honey or that MHPC processed more honey than it sold
during the [reported accounting period] or less than it sold —
any of which would radically change the surrogate financial ra-
tios. As such it was impossible for Commerce to calculate accu-
rate, actual surrogate financial ratios from the MHPC
Financials.

Pls.” Mem. 37-38. In other words, plaintiffs charge that the MHPC
financial statement does not support the assumptions that (1) the
cost of raw honey (if any) taken from MHPC’s inventory was the
same as later purchased raw honey; and that (2) all of the honey
MHPC sold during the reported accounting period was processed
during that period. Commerce would not have had to make these as-
sumptions, plaintiffs argue, had it used the Apis financial statement.

Plaintiffs also argue that the MHPC financial statement lacks a
report indicating it is in accordance with Indian Generally Accepted
Accounting Principles (“GAAP”). Pls.” Mem. 38-39. Plaintiffs argue
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that as a cooperative, MHPC is not required to report its financial
statements in accordance with the Indian GAAP. Pls.”’ Mem. 39. They
further contend that Apis is so required, and “therefore its auditor’s
report illustrates that the statements are reliable as in accordance
with the financial/accounting standards of India.” Pls.”’ Reply 13 n.18.
Plaintiffs thus seek a remand to Commerce with instructions to use
the Apis financial statement to calculate the surrogate values for
factory overhead, SG&A expenses and profit.

For its part, defendant contends Commerce’s use of the 2003—
2004 MHPC financial statement to derive surrogate financial ratios
was reasonable because the statement was contemporaneous with
the POR and included complete and detailed information regarding
MHPC'’s financial and business operations. Def.’s Opp’n 35-36.

Next, defendant argues that the methodology Commerce used to
extrapolate the cost of raw materials consumed is reasonable. First,
defendant contends that the methodology “is consistent with [the an-
tidumping statute,]'” which permits Commerce to allocate costs and
make adjustments where the reported costs do not reasonably reflect
the costs associated with the subject merchandise.” Def.’s Opp'n 37;
see also Issues & Dec. Mem. at 18. Second, defendant states: “[R]e-
spondents have cited no specific evidence that the derived MHPC
raw material cost of honey is distortive.” Def’s Opp’n 37 (quoting Is-
sues & Dec. Mem. at 18). Finally, with respect to plaintiffs’ argument
that the MHPC financial statement is not GAAP compliant, defen-
dant contends that plaintiffs’ argument is barred because it was not
previously raised before Commerce. Def’s Oppn 32; see also Def.-
Ints.” Opp’n 30.

The court finds that Commerce was justified in determining that
the 2003-2004 MHPC financial statement was the best available in-
formation to value factory overhead, SG&A expenses and profit. It is
apparent from the Final Results that Commerce examined both the
MHPC and Apis financial statements and compared their quality,
specificity and contemporaneity. It then concluded based on this ex-
amination that “the Apis financial statement...is not a reliable
source for calculating the surrogate financial ratios because it is nei-
ther complete, nor sufficiently detailed to provide a reliable source
for surrogate values.” Issues & Dec. Mem. at 17. As Commerce ob-
served, “the Apis statement does not include any auditor notes, nor
does it appear to include complete schedules or details on Apis’ op-
erations.” Id. The MHPC’s statement, on the other hand, “include[s]
a complete annual report, an auditors report, and complete profit
and loss and business statements that segregate MHPC’s honey and
fruit canning businesses.” Issues & Dec. Mem. at 17; Factors of Pro-

17 In its opposition brief, defendant incorrectly cites 19 U.S.C. § 1677a(c), which per-
tains to adjustments for export price and constructed export price. The court presumes that
defendant intended to cite 19 U.S.C. § 1677b(f).
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duction Valuation Mem. for the Final Results, Pub. Doc. 340, Attach.
II. Unlike Apis’s statement, MHPC’s statement details its honey op-
erations with both narrative text and schedules indicating, for ex-
ample, the number of kilograms of honey produced by particular
MHPC members and the price per kilogram. See Rebuttal to Pet'’r
Surrogate Data, Pub. Doc. 265, Attach. 1. The court thus finds that
Commerce’s determination that the MHPC financial statement was
the best available information to value financial ratios was reason-
able.

While Commerce reasonably found the MHPC’s financial state-
ment to be more reliable than Apis’s, as has been noted, the MHPC
financial statement lacks a figure representing the raw material cost
for honey. In the absence of this data, Commerce extrapolated the
data using a methodology, which it expressed mathematically as fol-
lows: total cost of honey purchased during MHPC’s reporting year,
i.e., April 1, 2003, to March 31, 2004 (2,598,344 Rs.)/quantity pur-
chased during that year (29,433.80 kg.) X the sum of the quantities
sold and lost during production during that year (40,540.20 Rs.) =
3,578,789.88 Rs. See Factors of Production Valuation Mem. for the
Final Results, Pub. Doc. 340, Attach. II. The court will sustain Com-
merce’s chosen methodology “[als long as the agency’s methodology
and procedures are reasonable means of effectuating the statutory
purpose, and there is substantial evidence on the record supporting
the agency’s conclusions. . . .” Ceramica Regiomontana, S.A., 10 CIT
at 404-05, 636 F. Supp. at 966; Shakeproof Assembly Components,
268 F.3d at 1382 (“[T]he critical question is whether the methodology
used by Commerce is based upon the best available information and
establishes antidumping margins as accurately as possible.”).

The court finds reasonable Commerce’s methodology for determin-
ing the raw material cost of honey. First, while plaintiffs complain
that the methodology was unsupported by the record, they do not
propose an alternative methodology. Second, Commerce’s use of the
methodology was not unreasonable because it resulted in Com-
merce’s use of prices that are closest in time to the POR. Issues &
Dec. Mem. at 17 (“[I]t is the Department’s established practice to se-
lect the most contemporaneous surrogate values to value the factors-
of-production and financial ratios.”).

With respect to plaintiffs’ GAAP argument, the court finds it is
barred because it was not raised before the agency. Title 28 U.S.C.
§ 2637(d) provides that “the Court of International Trade shall,
where appropriate, require the exhaustion of administrative rem-
edies.” Id. The doctrine of exhaustion is not an absolute requirement
in Commerce cases; it is left to this Court to determine when exhaus-
tion is appropriate. Koyo Seiko Co. v. United States, 26 CIT 170, 175,
186 F. Supp. 2d 1332, 1338 (2002); Carpenter Tech. Corp. v. United
States, 30 CIT _, ___, 452 F. Supp. 2d 1344, 1346 (“[E]xhaustion
is generally appropriate in the antidumping context because it al-
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lows the agency to apply its expertise, rectify administrative mis-
takes, and compile a record adequate for judicial review — advancing
the twin purposes of protecting administrative agency authority and
promoting judicial efficiency.”) (citation omitted). “Failure to allow
an agency to consider the matter and make its ruling deprives the
agency of its function and results in the court usurping the agency’s
power as contemplated by the statutory scheme.” China First Pencil
Co. v. United States, 30 CIT s , 427 F. Supp. 2d 1236, 1244
(2006) (citations omitted). Plaintiffs make no argument that an ex-
ception to this rule applies, e.g., where administrative consideration
would be futile, or the issue raised is a pure question of law. See, e.g.,
id.; Consol. Bearings Co. v. United States, 348 F.3d 997, 1003 (Fed.
Cir. 2003) (where “[s]tatutory construction alone [was] not sufficient
to resolve this case,” the case “[did] not qualify for the ‘pure question
of law’ exception to the exhaustion doctrine’ ”).

Plaintiffs raise for the first time the issue of GAAP compliance in
support of its argument that the MHPC financial statement is not as
reliable as the Apis financial statement. While plaintiffs presented
their other arguments with respect to the reliability of the MHPC fi-
nancial statement at the administrative proceeding, they failed to
raise this argument. Thus, because this issue was not raised before
Commerce it is barred by the exhaustion of remedies doctrine. See
Carpenter Tech. Corp., 30 CIT at ___, 452 F. Supp. 2d at 1346 (find-
ing plaintiff failed to exhaust administrative remedies on issue of
collapsing where plaintiff failed to raise the issue before Commerce).
Therefore, the court shall not consider plaintiffs’ GAAP argument.

III. Commerce’s Calculation of Plaintiffs’ Assessment Rate and
Cash Deposit Rate

The court next turns to plaintiffs’ challenge to Commerce’s method
of calculating cash deposit and assessment rates. In the Final Re-
sults, Commerce “determined that, with respect to the antidumping
duty order on honey from the PRC, per-kilogram antidumping duty
cash deposit and assessment rates are appropriate.” Issues & Dec.
Mem. at 30 (emphasis added).

Plaintiffs contend that “[t]hroughout the prior annual reviews and
new shipper reviews on honey, Commerce’s practice was to base its
assessment rate and cash deposit rate upon an ad valorem basis.”
Pls.” Reply 14. Yet, “after all case briefs and rebuttal briefs had been
filed, and the record closed ... Commerce requested comments re-
garding a possible revision to Commerce’s standard methodology for
calculating assessments and cash deposits, from an ad valorem basis
to a per kilogram basis,” and allowed “less than two days for com-
menting on the issue, denying Wuhan an opportunity to fully review
and comment on [the] issue.” Pls.” Mem. 42. Plaintiffs argue that
“‘principles of fairness prevent Commerce from changing its meth-
odology at this late stage {and} Commerce is required to administer
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the antidumping laws fairly.” ” Pls.” Reply 14 (quoting Shikoku Chem.
Corp. v. United States, 16 CIT 382, 388, 795 F. Supp. 417, 421
(1992) ).

Defendant responds that while Commerce’s regulations “provide
for the agency to ‘normally’*® calculate the assessment rate upon an
ad valorem basis,” the “regulation does not require Commerce to
calculate the assessment rate on an ad valorem basis.” Def.’s Opp’n
38, 39 (emphasis in original). With respect to the amount of time
given to the parties to comment on the proposed use of a per kilo-
gram methodology, defendant asserts that “Wuhan could have re-
quested an extension of time, but did not.” Def.’s Oppn 40. Thus, de-
fendant urges the court to sustain Commerce’s decision to apply an
assessment rate and the cash deposit rate on a per kilogram basis.

Here, because (1) Commerce used the ad valorem methodology to
calculate such rates in the first annual review and new shipper re-
views on honey,!® and (2) Commerce asked for comments on a pos-
sible change from an ad valorem to a per kilogram basis late in the
course of this review, i.e., after the record was closed, the court finds
that Commerce unreasonably restricted the time in which the par-
ties could comment to two days.?° While the regulations do not re-
quire Commerce to use the ad valorem method in all situations, as
evidenced by the word “normally,” considerations of fairness favor al-
lowing plaintiffs more time to respond to Commerce’s proposed
change in methodology after having used the ad valorem methodol-
ogy in this and prior reviews. As noted in the Final Results, Com-
merce’s decision to use a per kilogram methodology here was based

18 Title 19 C.FR. § 351.212 states that “normally” the assessment rate will be based on
the entered value of merchandise. Entered value is not, however, the sole means by which
Commerce may calculate assessment rate:

If the Secretary has conducted a review of an antidumping order under § 351.213 (ad-
ministrative review), . . .the Secretary normally will calculate an assessment rate for
each importer of subject merchandise covered by the review. The Secretary normally will
calculate the assessment rate by dividing the dumping margin found on the subject mer-
chandise examined by the entered value of such merchandise for normal customs duty
purposes. The Secretary then will instruct the Customs Service to assess antidumping
duties by applying the assessment rate to the entered value of the merchandise.

19 C.F.R. § 351.212(b)(1).

19 See, e.g., Honey from the PRC, 68 Fed. Reg. 69,988, 69,994 (Dep’t of Commerce Dec.
16, 2003) (prelim. results of first antidumping duty admin. rev.) (“[TThe Department will is-
sue appraisement instructions directly to CBP to assess antidumping duties on appropriate
entries by applying the assessment rate to the entered value of the merchandise.”); Honey
from the PRC, 69 Fed. Reg. 69,350, 69,356 (Dep’t of Commerce Nov. 29, 2004) (notice of pre-
lim. results of new shipper revs.) (“|W]e will calculate importer-specific ad valorem duty as-
sessment rates based on the ratio of the total amount of the dumping margins calculated for
the examined sales to the total entered value of those same sales.”).

20 By letter dated May 24, 2005, Commerce requested comments from the interested
parties regarding its proposed revision to the assessment and cash deposit methodology by
the close of business on May 26, 2005. Letter from Commerce to All Interested Parties of
5/24/05, Pub. Doc. 317 at 1.
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on its finding that “there can be a substantial difference between the
U.S. sales price for honey and the average entered value reported to
U.S. Customs and Border Protection.” Issues & Dec. Mem. at 30.
This finding led Commerce to conclude that it “[was] unable to calcu-
late ad valorem cash deposit rates that [would] ensure the collection
of total antidumping duties due.” Id. Commerce reached its decision,
however, without adequate time being allotted for either the giving
of comments or for consideration of comments. As a result, plaintiffs
were prejudiced by the Department’s actions. See Sea-Land Seruv.,
Inc. v. United States, 14 CIT 253, 257, 735 F. Supp. 1059, 1063
(1990) (requiring a showing that procedural errors by the agency
“‘“were prejudicial to the party seeking to have the action declared
invalid’ ”) (citations omitted), aff’d and adopted, 923 F.2d 838 (Fed.
Cir. 1991). The court thus finds that on remand plaintiffs shall have
the opportunity to submit further comments on whether Commerce
should calculate assessment and cash deposit rates on an ad valo-
rem basis or a per kilogram basis, in light of Commerce’s concern
that it would be unable to “ensure the collection of total antidumping
duties due.” Id. Furthermore, plaintiff shall be allowed to place evi-
dence on the record, should it find it necessary to do so, specifically
with respect to how an ad valorem methodology furthers, or does not
further, the collection of total duties owed. Finally, Commerce must
fully explain its decision to use a per kilogram or ad valorem meth-
odology by reference to evidence placed on the record.

CONCLUSION

For the forgoing reasons, the court sustains the Final Results in
part and remands for further action consistent with this opinion. Re-
mand results are due October 20, 2007. Comments to the remand re-
sults are due November 20, 2007. Replies to such comments are due
December 4, 2007.

e ———

ERRATA

Wuhan Bee Healthy Co. v. United States, Court No. 05-00438, Slip
Op. 07-113, dated July 20, 2007.

Page 3: In line 18, replace “January 22, 2003” with “January 22,
2004”
In line 20, replace “68 Fed. Reg. 3009” with “69 Fed. Reg.
31177

Page 4: 1Inline 1, replace “Jan. 22, 2003” with “Jan. 22, 2004”
July 20, 2007
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Slip Op. 07-114
VALUE VINYLS, INC., Plaintiff, v. UNITED STATES, Defendant.

Court No. 01-00896

[Defendant’s motion for rehearing or reconsider-ation of the court’s judgment
granted, in part.]

Dated: July 20, 2007

Givens & Johnston PLLC (Robert T. Givens and Rayburn Berry) for the plaintiff.

Peter D. Keisler, Assistant Attorney General; Barbara S. Williams, Attorney in
Charge, International Trade Field Office, Commercial Litigation Branch, Civil Divi-
sion, U.S. Department ofJustice (James A. Curley); and Office of Assistant Chief
Counsel, International Trade Litigation, U.S. Customs and Border Protection (Beth C.
Brotman), of counsel, for the defendant.

Memorandum & Order

AQUILINO, Senior Judge: Final judgment has been entered in
this action pursuant to slip opinion 07-17, 31 CIT _ (Jan. 30,
2007), familiarity with which is presumed, that adjudged and de-
creed plaintiff’s merchandise as correctly classifiable under sub-
heading 3921.90.11 of the Harmonized Tariff Schedule of the United
States (“HTSUS”) and that ordered U.S. Customs and Border Protec-
tion (“CBP”) to reliquidate any entries of that merchandise that have
not been liquidated thereunder. Counsel for the defendant have re-
sponded with a Motion for Rehearing or Reconsideration of the
Court’s Judgment, which protests that this court has

erred in (1) placing undue reliance on the cross-references
found in the Conversion Report (USITC Pub.1400), rather than
on the traditional classification process. . .; and (2) failing to
apply the traditional -classification process to determine
whether the imported merchandise satisfied the requirements
for classification under subheading 3921.90.11. . . .

Defendant’s Brief in Reply, p. 2 (citations omitted).
I

Suffice it to report that this motion has caused the court to recon-
sider its slip opinion and concomitant judgment. Suffice it also to
verify, however, that, as always in a matter such as this, the court
has adhered to its duty “to find the correct result[ ] by whatever pro-
cedure is best suited to the case at hand”, Jarvis Clark Co. v. United
States, 733 F.2d 873, 878, reh’g denied, 739 F.2d 628 (Fed.Cir. 1984)
(emphasis in original), and has indeed applied “the traditional clas-
sification process”. See Slip Op. 07-17 passim.
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Whether labeled “appropriate means”, 733 F.2d at 880, or “tradi-
tional process”, classification under the tariff schedules always in-
volves first a reading of the language that particular imports argu-
ably implicate therein. Here, there is no dispute as to what that
HTSUS language is, namely, heading 3921 (“Other plates, sheets,
film, foil and strip, of plastics”) and subheadings:

3921.90 Other:
Combined with textile materials and
weighing not more than 1.492 kg/m?:
Products with textile components in
which man-made fibers predomi-
nate by weight over any other single

textile fiber:
3921.90.11 Over 70 percent by weight of
plastics
% & *
3921.90.19 Other

The defendant now apparently considers this language clear and un-
ambiguous. This court does not. Indeed, as recognized in slip opinion
07-17, in a prior case Customs took the position that the language
“[wlith textile components in which man-made fibers predominate
by weight over any other single textile fiber”, which was also found
in HTSUS subheading 4010.91.15 (1989),

does not require the presence of more than one “class of” textile
fiber in order for man-made fibers “to predominate by weight
over any other single textile fiber.”

31 CIT at ___, Slip Op. 07-17, p. 11, quoting from Semperit Indus.
Prods., Inc. v. United States, 18 CIT 578, 582, 855 F.Supp. 1292,
1296 (1994) (emphasis in original). The court in that matter did not
agree.

Where the language of a statute is clear, a court should not inquire
further into the intent of Congress. E.g., Pillowtex Corp. v. United
States, 171 F.3d 1370, 1373 (Fed.Cir. 1999). That is not the case
here, nor was it in Semperit, where the court considered the common
and popular meaning of the word “predominate” after concluding
there was no clear legislative intent. See 18 CIT at 585, 855 F.Supp.
at 1298.

In the case at bar, this court has had to apply the same statutory
interpretation hierarchy to all of the terms at issue, taking the legis-
lative intent into account. See, e.g., Brecht Corp. v. United States, 25
CCPA 9, 13, T.D. 48977 (1937); and United States v. Clay Adams Co.,
20 CCPA 285, 288-89, T.D. 46078 (1932). That is, in accordance with
the traditional classification process, this court resorted to legisla-
tive history for assistance in interpreting the meaning. See 31 CIT
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at ___, Slip Op. 07-17, p. 2, citing Cherokee Nation of Oklahoma v.
Leavitt, 543 U.S. 631 (2005).

The defendant apparently considers the reported result of this re-
sort to be “undue reliance”. But other courts have taken the “Conver-
sion Report”, USITC Pub. 1400 (June 1983), into account. E.g.,
Jewelpak Corp. v. United States, 297 F.3d 1326, 1342—43 (Fed.Cir.
2002) (Gajarsa, J., dissenting)(“that Congress intended [the conver-
sion] to be essentially revenue neutral[] provides a strong ratio-
nale”); Bausch & Lomb, Inc. v. United States, 148 F.3d 1363, 1368
(Fed.Cir. 1998) (“Conversion Report is ‘clearly relevant’ in determin-
ing the correct classification”), citing Beloit Corp. v. United States, 18
CIT 67, 81, 843 F.Supp. 1489, 1499 (1994). Indeed, as noted in slip
opinion 07-17, the defendant took the position in Semperit, supra,
that

Congress intended to diverge from the principle set forth in the
ITC Report and relied upon by plaintiff that the rates estab-
lished in the TSUS [Tariff Schedules of the United States]
should carry over to the HTSUS.

18 CIT at 583-84, 855 F.Supp. at 1297. Again, that court did not
agree with the defendant. See 31 CIT at ___, Slip Op. 07-17, p. 13,
quoting from 18 CIT at 588, 855 F.Supp. at 1300.

Be those cases as they were, including, for example, Lonza, Inc. v.
United States, 46 F.3d 1098 (Fed.Cir. 1995), wherein a particular
HTSUS provision was found to be a marked departure from the
TSUS, defendant’s motion at bar does not show any intent on the
part of Congress that transformation of the TSUS into the HTSUS
would also transmogrify the 4.2 percent duty that clearly would have
attached to entries of plaintiff’s goods under TSUS item 355.81 into
the duty advance CBP now demands.

The record reflects that plaintiff’s product by weight is 82 percent
plastic and 18 percent man-made textile material that together
weigh less than 1.492 kilograms per square meter. Given this
makeup, in the light of the “duty” enunciated by the court of appeals
in Jarvis Clark, this court cannot (and therefore has not) come to
conclude that classification of this merchandise is more correct, or
better, under HTSUS subheading 3921.90.19 than 3921.90.11.

II

In having hereby engaged in reconsideration of slip opinion 07-17,
as requested by defendant’s instant motion, this court cannot discern
any “miscarriage of justice” of the kind that motions like defendant’s
are interposed to correct. See, e.g., Starkey Laboratories, Inc. v.
United States, 24 CIT 504, 110 F.Supp.2d 945 (2000), and cases cited
therein. Ergo, the requested amendment of the judgment entered
pursuant to slip opinion 07-17 must be, and it hereby is, denied.

So ordered.




<<
  /ASCII85EncodePages false
  /AllowTransparency false
  /AutoPositionEPSFiles true
  /AutoRotatePages /All
  /Binding /Left
  /CalGrayProfile (Dot Gain 20%)
  /CalRGBProfile (sRGB IEC61966-2.1)
  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)
  /sRGBProfile (sRGB IEC61966-2.1)
  /CannotEmbedFontPolicy /Warning
  /CompatibilityLevel 1.4
  /CompressObjects /Tags
  /CompressPages true
  /ConvertImagesToIndexed true
  /PassThroughJPEGImages true
  /CreateJDFFile false
  /CreateJobTicket false
  /DefaultRenderingIntent /Default
  /DetectBlends true
  /ColorConversionStrategy /LeaveColorUnchanged
  /DoThumbnails false
  /EmbedAllFonts true
  /EmbedJobOptions true
  /DSCReportingLevel 0
  /EmitDSCWarnings false
  /EndPage -1
  /ImageMemory 1048576
  /LockDistillerParams false
  /MaxSubsetPct 100
  /Optimize true
  /OPM 1
  /ParseDSCComments true
  /ParseDSCCommentsForDocInfo true
  /PreserveCopyPage true
  /PreserveEPSInfo true
  /PreserveHalftoneInfo false
  /PreserveOPIComments false
  /PreserveOverprintSettings true
  /StartPage 1
  /SubsetFonts true
  /TransferFunctionInfo /Apply
  /UCRandBGInfo /Preserve
  /UsePrologue false
  /ColorSettingsFile ()
  /AlwaysEmbed [ true
  ]
  /NeverEmbed [ true
  ]
  /AntiAliasColorImages false
  /DownsampleColorImages true
  /ColorImageDownsampleType /Bicubic
  /ColorImageResolution 150
  /ColorImageDepth -1
  /ColorImageDownsampleThreshold 1.50000
  /EncodeColorImages true
  /ColorImageFilter /DCTEncode
  /AutoFilterColorImages true
  /ColorImageAutoFilterStrategy /JPEG
  /ColorACSImageDict <<
    /QFactor 0.76
    /HSamples [2 1 1 2] /VSamples [2 1 1 2]
  >>
  /ColorImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000ColorACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000ColorImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasGrayImages false
  /DownsampleGrayImages true
  /GrayImageDownsampleType /Bicubic
  /GrayImageResolution 150
  /GrayImageDepth -1
  /GrayImageDownsampleThreshold 1.50000
  /EncodeGrayImages true
  /GrayImageFilter /DCTEncode
  /AutoFilterGrayImages true
  /GrayImageAutoFilterStrategy /JPEG
  /GrayACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /GrayImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000GrayACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000GrayImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasMonoImages false
  /DownsampleMonoImages true
  /MonoImageDownsampleType /Bicubic
  /MonoImageResolution 200
  /MonoImageDepth -1
  /MonoImageDownsampleThreshold 1.50000
  /EncodeMonoImages true
  /MonoImageFilter /CCITTFaxEncode
  /MonoImageDict <<
    /K -1
  >>
  /AllowPSXObjects false
  /PDFX1aCheck false
  /PDFX3Check false
  /PDFXCompliantPDFOnly false
  /PDFXNoTrimBoxError true
  /PDFXTrimBoxToMediaBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXSetBleedBoxToMediaBox true
  /PDFXBleedBoxToTrimBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXOutputIntentProfile ()
  /PDFXOutputCondition ()
  /PDFXRegistryName (http://www.color.org)
  /PDFXTrapped /Unknown

  /Description <<
    /FRA <>
    /JPN <FEFF3053306e8a2d5b9a306f30019ad889e350cf5ea6753b50cf3092542b308000200050004400460020658766f830924f5c62103059308b3068304d306b4f7f75283057307e30593002537052376642306e753b8cea3092670059279650306b4fdd306430533068304c3067304d307e305930023053306e8a2d5b9a30674f5c62103057305f00200050004400460020658766f8306f0020004100630072006f0062006100740020304a30883073002000520065006100640065007200200035002e003000204ee5964d30678868793a3067304d307e30593002>
    /DEU <>
    /PTB <>
    /DAN <>
    /NLD <>
    /ESP <>
    /SUO <>
    /ITA <>
    /NOR <>
    /SVE <>
    /ENU <>
  >>
>> setdistillerparams
<<
  /HWResolution [120 120]
  /PageSize [612.000 792.000]
>> setpagedevice


